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Welfare Assessment under the reformed Human Fertilisation 
and Embryology Act (1990) 
Sally Sheldon*, Ellie Lee** and Jan Macvarish*** 
Abstract: 
 
Section 13(5) of the Human Fertilisation and Embryology Act 1990 imposes a requirement on fertility 
clinics in the UK that, before offering regulated treatment services, they must take account of the 
welfare of any child who may be born as a result of the treatment and any other child affected by that 
birth.  This paper presents the findings of an empirical study examining how controversial reform of 
this section in 2008 has impacted (or failed to impact) upon practice.  It suggests that while the broad 
values underpinning section 13(5) appear well-embedded in the ways in which clinic staff engage with 
the ethical issues raised by their work, there is little evidence to suggest that practice has been 
influenced by the new wording of the legislation and accompanying guidance. Regulation does not 
operate in a vacuum and a complex picture emerged regarding the implementation of section 13(5), 
particularly in the light of the interaction of the statutory norm with other factors, such as NHS funding 
criteria and professional norms around counselling.  This combines to imply a higher level of ongoing 
attention to likely parenting ability  W particularly that of single women  W than might be expected from 
a reading of the statute and guidance alone.   
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Welfare of the child; Section 13(5); Human Fertilisation and Embryology Act (1990); Counselling; 
Regulation; Parenting; Parenthood; Single Women. 
Introduction 
 
The reform of the h< ?s Human Fertilisation and Embryology Act (1990) after almost twenty years in 
operation provoked prolonged, sometimes heated debate.1  The 1990 Act had represented an attempt 
to offer a framework for responsible science, harnessing the promise of assisted reproductive 
                                                          
* Kent Law School, University of Kent, ** School of Sociology, Social Policy and Social Research, University of 
Kent, *** Centre for Health Services Studies, University of Kent.  We gratefully acknowledge the support of an 
^Z^ŵĂůů'ƌĂŶƚ ? ‘ƐƐĞƐƐŝŶŐŚŝůĚ tĞůĨĂƌĞƵŶĚĞƌƚŚĞ,ƵŵĂŶ&ĞƌƚŝůŝƐĂƚŝŽŶĂŶĚŵďƌǇŽůŽŐǇĐƚ PƚŚĞEĞǁ>Ăǁ ? 
(RES-000-22-4291) and the guidance offered by our project Advisory Board: Eric Blyth (Professor of Social Work, 
University of Huddersfield), Gillian Douglas (Professor of Law, Cardiff University), Geraldine Hartshorne 
(Professorial Fellow, Warwick Medical School), Kirsty Horsey (Lecturer, Kent Law School), Jennie Hunt (Senior 
Infertility Counsellor, Hammersmith Hospital), Clare Lewis-Jones (Infertility Network UK), Sarah Norcross 
(Progress Educational Trust), John Parsons (former lead consultant at the Assisted Conception Unit, Kings College 
Hospital, London) and Alan Thornhill (Scientific Director, The London Bridge Fertility, Gynaecology and Genetics 
Centre).  We are also extremely grateful to all clinic staff who participated in the study and to the following for 
helpful feedback on earlier drafts of this paper: Eric Blyth, Maebh Harding, Julie McCandless, the participants in 
a staff seminar at Warwick Law School, and two anonymous referees for the Modern Law Review.   
 
1 The Act establishes a regulatory regime for embryo research and for those infertility treatment services which 
ŝŶǀŽůǀĞĐƌĞĂƚŝŽŶŽĨĞŵďƌǇŽƐŽƵƚƐŝĚĞŽĨĂǁŽŵĂŶ ?ƐďŽĚǇĂŶĚ ?ŽƌƵƐĞŽĨĂŶǇŐĂŵĞƚĞƐŽƚŚĞƌƚŚĂŶŚĞƌŽǁŶĂŶĚƚŚŽƐe of 
her partner.   For consideration of the debates relating to s.13(5), see e.g. : ?DĐĂŶĚůĞƐƐĂŶĚ^ ?^ŚĞůĚŽŶ ? ‘ “EŽ&ĂƚŚĞƌ
ZĞƋƵŝƌĞĚ ? ?dŚĞtĞůĨĂƌĞƐƐĞƐƐŵĞŶƚŝŶƚŚĞ,ƵŵĂŶ&ĞƌƚŝůŝƐĂƚŝŽŶĂŶĚŵďƌǇŽůŽŐǇĐƚ ? ? ? ? ? ? ? ? ? ? ? ? ? ?8(3) Feminist 
Legal Studies 201. 
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technologies and embryo research, whilst containing them within acceptable moral boundaries.2 One 
dominant theme in the anxiety provoked by the new technologies was the likely impact on the traditional 
family and the 1990 Act reflected a desire to protect and entrench ĂŵŽĚĞůŽĨ ‘ŚĞƚĞƌŽƐĞǆƵĂů ?ƉƌĞĨĞƌĂďůǇ
ŵĂƌƌŝĞĚ ?ƉĂƌĞŶƚƐ ? ?3  Section  ? ? ? ? ? ?ƚŚĞ ‘ǁĞůĨĂƌĞĐůĂƵƐĞ ? ?ǁĂƐĂŵĂũŽƌƉůĂŶŬin this project and one which 
has proved controversial since the moment of its inception.  The provision represented a compromise 
measure, which imposed a requirement that, before offering regulated treatment services, clinics 
must take account of the welfare of any child who may be born as a result of the treatment (including 
the need of that child for a father) and of any other child who may be affected by the birth.4   Reform 
of section 13(5) became a key focus of parliamentary and media attention and the eventual 
ƌĞƉůĂĐĞŵĞŶƚ ŽĨ ƚŚĞ ǁŽƌĚŝŶŐ ĞŶǀŝƐĂŐŝŶŐ ƚŚĞ ŶĞĞĚ ŽĨ ƚŚĂƚ ĐŚŝůĚ  ‘ĨŽƌ Ă ĨĂƚŚĞƌ ? ǁŝƚŚ ƚŚĞ ŶĞĞĚ ĨŽƌ
 ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?ƌĞƉƌĞƐĞŶƚĞĚƚŚĞŽƵƚĐŽŵĞŽĨůĞŶŐƚŚǇĐŽŶƐŝĚĞƌĂƚŝŽŶ ? 
Taking section 13(5) as its focus, this paper presents the findings of an empirical study examining how 
this highly controversial change to legislation impacted (or failed to impact) upon practice.  It suggests 
that while the broad values underpinning section 13(5) appear well-embedded ŝŶ ĐůŝŶŝĐ ƐƚĂĨĨ ?Ɛ
engagement with the ethical issues raised by their work, there is little evidence to suggest that the 
way in which discretion is exercised is influenced by such changes to the wording of statute or specific 
detailed guidance regarding the finer points of its interpretation.  Further, a complex picture emerged 
regarding the implementation of section 13(5), with a higher level of ongoing scrutiny regarding 
                                                          
2 M. Mulkay, The Embryo Research Debate: Science and the Politics of Reproduction (Cambridge: Cambridge 
University Press, 1997). 
 
3 : ?ĞǁĂƌ ? ‘dŚĞEŽƌŵĂůŚĂŽƐŽĨ&ĂŵŝůǇ>Ăǁ ? ? ? ? ? ? ? ?D>Z ? ? ? ? ? ? ? ? 
 
4
 See generally R.G. Lee and D. Morgan, Human Fertilisation and Embryology: Regulating the Reproduction 
Revolution (Oxford: Blackstone Press, 2001), chapter 6. 
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motivation for parenthood and future parenting ability than might be expected, with  W in some clinics, 
at least  W this scrutiny particularly focused on single women.  In this regard it is important to remember 
that regulation does not operate in a vacuum. Professional practice is rather determined by a broad 
range of influences including ƚŚĞ  ‘ƌĞƐŝĚƵĞ ? ŽĨ ĞĂƌůŝĞƌ ůĞŐĂů ƉƌŽǀŝƐŝŽŶƐ ? institutional pressures, 
professional ĐƵůƚƵƌĞƐ ? ƚŚĞ ŝŶĚŝǀŝĚƵĂů ?Ɛ ŽǁŶ ďƌŽĂĚĞƌ ŵŽƌĂů ǀŝĞǁƐ and emotional reactions, and 
economic constraints.5 Our research thus offers a case study of how statutory norms will interact with 
other factors in practice, sometimes producing unintended results.  
We begin by providing some brief background to the relevant law and summarising the process 
leading to reform, before giving more information about our study.  We then move on to discuss our 
findings, first, regarding how the broad values underpinning the legislation have been accepted and 
applied and, second, how the regulatory framework interacts with other competing norms.  The issue 
of whether single women and lesbian couples should be accepted for treatment has been a key focus 
in the history of section 13(5) and we end with specific consideration of how these groups fare under 
the new legislation. 
1 The reform process and new law 
 
The reform process 
The origins of the 1990 Act lie in a report produced by a Committee of Inquiry, chaired by Mary (now 
Baroness) Warnock in 1984.6  Some twenty years on, while recognised as  ‘ĂƚƌŝďƵƚĞƚŽƚŚĞĨŽƌĞƐŝŐŚƚŽĨŝƚƐ
                                                          
5 See generally: J. Black,  ‘EĞǁ/ŶƐƚŝƚƵƚŝŽŶĂůŝƐŵĂŶĚEĂƚƵƌĂůŝƐŵŝŶ^ ŽĐŝŽ-Legal Analysis: Institutionalist Approaches 
to Regulatory Decision MaŬŝŶŐ ? ? ? ? ? ? ? ? ?>Ăǁ ?WŽůŝĐǇ ? ? ?Ăƚ ? ?-2. 
6 Report of the Committee of Inquiry into Human Fertilisation and Embryology, Report Cm 9314 (1984). 
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ĐƌĞĂƚŽƌƐ ? ?7 the Act was nonetheless widely accepted to be ŝŶ ŶĞĞĚ ŽĨ ƵƉĚĂƚŝŶŐ ĂŶĚ ĨƵƌƚŚĞƌ  ‘ĨƵƚƵƌĞ
ƉƌŽŽĨŝŶŐ ? ?Notably for current purposes, reform provided an opportunity to revise it in the light of 
changing social and familial norms, bringing same-sex and single parents more effectively within the 
statutory framework, while nonetheless continuing to privilege a two-parent model of parenting.8  The 
vehicle for reform, the Human Fertilisation and Embryology Act 2008, was the product of significant 
consultation, review and discussion including over eighty hours of parliamentary debate.9  
                                                          
 
7 Department of Health, Review of the Human Fertilisation and Embryology Act: A Public Consultation (2005). 
 
8 On the continued privileging of a two-parent model within the legislation, see further J McCandless and S 
Sheldon,  ‘dŚĞ,ƵŵĂŶ&ĞƌƚŝůŝƐĂƚŝŽŶĂŶĚŵďƌǇŽůŽŐǇĐƚ  ? ? ? ? ? ?ĂŶĚ ƚŚĞdĞŶĂĐŝƚǇŽĨ ƚŚĞ^ĞǆƵĂů&ĂŵŝůǇDŽĚĞů ?
(2010) 73(2) Modern Law Review 175 and :DĐĂŶĚůĞƐƐ ‘The Role of Sexual Partnership in UK Family Law: the 
ĂƐĞŽĨ>ĞŐĂůWĂƌĞŶƚŚŽŽĚ ?ŝŶ Cutas and S Chan (eds) Families  ? Beyond the Nuclear Ideal (London, Bloomsbury 
Academic, 2012). 
 
9 Hansard Society, Online Consultation on Human Reproductive Technologies and the Law, Commissioned by the 
Science & Technology Select Committee (Summary Report) (2004); House of Commons Science & Technology 
Committee, Human Reproductive Technologies and the Law (Fifth Report of Session 2004-5. HC 7-1) (2005).  See 
further: HM Government, Government Response to the Report from the HC Science & Technology Committee  
(2005); Department of Health, Review of the Human Fertilisation and Embryology Act: a Public Consultation  
(2005); Department of Health, Review of the Human Fertilisation and Embryology Act: Proposals for Revised 
Legislation, Report Cm 6989 (2006); House of Lords, House of Commons Joint Committee on the Human Tissue 
and Embryos (Draft) Bill, Vol 1: Report, Session 2006-07, HL Paper 169-I, HC Paper 630-I (July 2007) and Vol II: 
Evidence, Session 2006-07, HL Paper 169-II, HC Paper 630-II (July 2007).  See also HM Government, Government 




Consideration of the welfare clause occupied a very substantial and, arguably, wholly disproportionate 
amount of this time,10 with the proposal that ƚŚĞ  ‘ŶĞĞĚ ĨŽƌ Ă ĨĂƚŚĞƌ ?should be deleted from the 
legislation criticised as an attack on the family, fatherhood and traditional male roles in modern 
Britain.11  Parliament was presented ǁŝƚŚĂ ‘ǀĞƌŝƚĂďůĞďĂŶƋƵĞƚŽĨŽƉƚŝŽŶƐ ?12 for what wording might 
ƌĞƉůĂĐĞ ŝƚ ? ŝŶĐůƵĚŝŶŐ ƚŚĞ ŶĞĞĚ ĨŽƌ  ‘Ă ĨĂƚŚĞƌ ĂŶĚ Ă ŵŽƚŚĞƌ ?,13  ‘ƐƵƉƉŽƌƚ ďǇ Ă ĨĂƚŚĞƌ ĂŶĚ Ă ŵŽƚŚĞƌ ? ?14 
 ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐĂŶĚƚŚĞĂĚǀĂŶƚĂŐĞƐŽĨŚĂǀŝŶŐĂĨĂƚŚĞƌĂŶĚĂŵŽƚŚĞƌ ? ?15  ‘ƐƵƉƉŽƌƚŝǀĞ parenting 
ĂŶĚĂ ĨĂƚŚĞƌŽƌŵĂůĞ ƌŽůĞŵŽĚĞů ?,16  ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐĂŶĚ ĨĂŵŝůǇ ůŝĨĞ ?17 and  ‘ƚŚĞĂĚǀĂŶƚĂŐĞƐ Žf 
                                                          
10 See McCandless and Sheldon, above n 8, for more detail and for a contrast with discussion of the parenthood 
 ‘ƐƚĂƚƵƐƉƌŽǀŝƐŝŽŶƐ ? ?ƐƐ ? ? ?-47), which have significantly more impact in practice yet received around one tenth of 
the time for debate in Parliament and considerably less attention in the consultation and committee processes 
noted above.  
 
11 See generally, McCandless and Sheldon, above n 1, for a fuller account of this aspect of the reform process 
and reporting of it.  
 
12 Per Lord Warner, HL Debs vol 698 col 71 21 January 2008.  
 
13 Amendment 56, tabled by Iain Duncan Smith, David Taylor, Claire Curtis-Thomas, Johan Gummer, Michael 
Ancram and Geraldine Smith. 
 
14 ŵĞŶĚŵĞŶƚ ? ? ? ?ƚĂďůĞĚďǇĂƌŽŶĞƐƐĞƐĞĞĐŚĂŶĚK ?ĂŝƚŚŶĂŶĚ>ŽƌĚ>ůŽǇĚŽĨĞƌǁŝĐŬ ? 
 
15 Amendment 108C, tabled by Lord Northbourne, Baroness Butler-Sloss and the Earl of Listowel. 
  
16 Amendment 58, tabled by Mark Simmonds and Andrew Lansley. 
  
17 Amendment 108B, tabled by Lord Northbourne, Baroness Butler-Sloss and the Earl of Listowel. 
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ŚĂǀŝŶŐĂĨĂƚŚĞƌĂŶĚĂŵŽƚŚĞƌ ? ?18  After protracted debate, ƚŚĞ'ŽǀĞƌŶŵĞŶƚ ?ƐƉƌŽƉŽƐĂůƚŚĂƚ ‘ƚŚĞŶĞĞĚ
ĨŽƌĂĨĂƚŚĞƌ ?ďĞƌĞƉůĂĐĞĚďǇ ‘ƚŚĞŶĞĞĚĨŽƌƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?was enshrined in the final text of the 
legislation.19 
Recognising the limitations of statute as a way of regulating such a complex and fast-moving field and 
the problem of  ‘ƐƉĞĂŬŝŶŐĨƌŽŵƚŚĞƉĂƐƚ ?ǁŚŝůĞ ‘ƉƵƌƉŽƌƚŝŶŐƚŽŐŽǀĞƌŶƚŚĞĨƵƚƵƌĞ ?,20 the 1990 Act had 
established a regulatory body, the Human Fertilisation and Embryology Authority (HFEA), and charged 
it with issuing and regularly updating a Code of Practice.  The Code ?Ɛ guidance on how section 13(5) 
should be understood provides an interesting example of the greater flexibility of non-statutory 
regulation in keeping up with evolving social mores, involving what one recent account describes as 
 ‘ůaw-making by interpretative elaboration ? ?21  The Code had evolved in interesting and significant ways 
                                                          
 
18 Amendment 101A, tabled by Baroness Deech and Baroness Butler-Sloss. 
 
19 Amendment 108, tabled by Lord Darzi on behalf of the Government. 
 
20 Julia Black argues that written norms have two central features which make them particularly problematic 
regulatory instruments: their temporal aspect (they speak from the past or present but purport to govern the 
future) and their linguistic aspect (they require interpretation).  J Black ͚ZĞŐƵůĂƚŽƌǇŽŶǀĞƌƐĂƚŝŽŶƐ ? (2002) 29(1) 
JLS 163, 172. 
 
21 :DŽŶƚŐŽŵĞƌǇ ?:ŽŶĞƐĂŶĚ,ŝŐŐƐ ?  ‘,ŝĚĚĞŶ>Ăǁ-DĂŬŝŶŐ ŝŶƚŚĞWƌŽǀŝŶĐĞŽĨDĞĚŝĐĂů:ƵƌŝƐƉƌƵĚĞŶĐĞ ?(2014) 




before the changes introduced in 2008.22  For example, the first edition of the Code, published in 1991, 
had advised that where the child would have no legal father:  
Centres are required to have regard to the ĐŚŝůĚ ?ƐŶĞĞĚĨŽƌĂĨĂƚŚĞƌĂŶĚƐŚŽƵůĚƉĂǇƉĂƌƚŝĐƵůĂƌĂƚƚĞŶƚŝŽŶ
ƚŽ ƚŚĞ ƉƌŽƐƉĞĐƚŝǀĞ ŵŽƚŚĞƌ ?Ɛ ĂďŝůŝƚǇ ƚŽ ŵĞĞƚ ƚŚĞ ĐŚŝůĚ ?Ɛ ŶĞĞĚƐ ƚŚƌŽƵŐŚŽƵƚŚŝƐ Žƌ ŚĞƌĐŚŝůĚŚŽŽĚ ? ĂŶĚ
ǁŚĞƌĞĂƉƉƌŽƉƌŝĂƚĞǁŚĞƚŚĞƌƚŚĞƌĞŝƐĂŶǇŽŶĞĞůƐĞǁŝƚŚŝŶƚŚĞƉƌŽƐƉĞĐƚŝǀĞŵŽƚŚĞƌ ?ƐĨĂŵŝůǇĂŶĚƐŽĐŝĂl circle 
who is willing and able to share the responsibility for meeting those needs and for bringing up, 
maintaining and caring for the child.23 
At that ƚŝŵĞ ?ĐůŝŶŝĐƐǁĞƌĞŽďůŝŐĞĚƚŽƐĂƚŝƐĨǇƚŚĞŵƐĞůǀĞƐƚŚĂƚƚŚĞǁŽŵĂŶ ?Ɛ'ĞŶĞƌĂůWƌĂĐƚŝƚŝŽŶĞƌŬŶĞǁ
of no reason why she should not be offered treatment; and while her GP should only be approached 
with her consent, a refusal would be taken into account in considering whether or not to treat her.24    
Over subsequent years, section 13(5) came increasingly to be viewed as out of step with attitudes 
towards same-sex couples,25 and later editions of the Code saw a marked relaxation of these 
requirements.  By 2007, when the legislation came to be reconsidered by Parliament, the Code had 
already moved towards an explicit presumption in favour of providing treatment to those who request 
it, with clinics advised to contact GPs and other relevant agencies only where the information gathered 
                                                          
22 ^ĞĞŐĞŶĞƌĂůůǇDĐĂŶĚůĞƐƐĂŶĚ^ŚĞůĚŽŶ ?ĂďŽǀĞŶ ? ? ?ůǇƚŚ ? ‘dŚĞhŶŝƚĞĚ<ŝŶŐĚŽŵ ?Ɛ,ƵŵĂŶ&ĞƌƚŝůŝƐĂƚŝŽŶĂŶĚ
ŵďƌǇŽůŽŐǇĐƚ ? ? ? ?ĂŶĚƚŚĞtĞůĨĂƌĞŽĨƚŚĞŚŝůĚ PĂƌŝƚŝƋƵĞ ? ? ? ? ? ? ? ?dŚĞ/ŶƚĞƌŶĂƚŝŽŶĂů:ŽƵƌŶĂůŽĨŚŝůĚƌĞŶ ?Ɛ
Rights 417-438; Montgomery et al, ibid. 
 
23 HFEA Code of Practice (1st Edition, 1991), para 3.16. 
 
24 ibid, para 3.19. 
 
25 As reflected in a range of legal reforms, e.g. Civil Partnership Act 2004; Adoption and Children Act 2002. 
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from patients gave grounds to suggest that there might be a risk of serious harm to the child, or where 
information gathered was incomplete, inconsistent, or deception was suspected.26  Treatment should 
ďĞƌĞĨƵƐĞĚŽŶůǇŝĨƚŚĞĐĞŶƚƌĞĐŽŶĐůƵĚĞĚƚŚĂƚƚŚĞĐŚŝůĚƚŽďĞďŽƌŶŽƌĂŶǇĞǆŝƐƚŝŶŐĐŚŝůĚŽĨƚŚĞĨĂŵŝůǇ ‘ŝƐ
likely to experience serious physical, psychological or medical harm or where the treatment centre is 
ƵŶĂďůĞƚŽŽďƚĂŝŶƐƵĨĨŝĐŝĞŶƚĨƵƌƚŚĞƌŝŶĨŽƌŵĂƚŝŽŶƚŽĐŽŶĐůƵĚĞƚŚĂƚƚŚĞƌĞŝƐŶŽƐŝŐŶŝĨŝĐĂŶƚƌŝƐŬ ? ?27 For the 
first time, this (seventh) edition of the Code also provided that a patieŶƚ ?Ɛ refusal for her GP to be 
contacted should not itself be grounds for refusing treatment28 and, explicitly, that  ‘patients should 
not be unfairly discriminated against on grounds of gender, race, disability, sexual orientation, 
ƌĞůŝŐŝŽƵƐďĞůŝĞĨŽƌĂŐĞ ?.29  Combined, this set of changes represented a significant restacking of the 
decks in favour of the possibility of offering treatment, foreshadowing the legislative reform.   The 
repeated attention paid to this provision across successive editions of the Code of Practice also 
ĚĞŵŽŶƐƚƌĂƚĞƐƚŚĞ,& ?ƐĂǁĂƌĞŶĞƐƐŽĨƚŚĞƐĞŶƐŝƚŝǀŝƚŝĞƐĂƐƐŽĐŝĂƚĞĚǁŝƚŚƐĞĐƚŝŽŶ ? ? ? ? ?ĂŶĚĂƐƵƐƚĂŝŶĞĚ
concern with influencing its interpretation. 
                                                          
26 HFEA, Code of Practice (7th Edition, 2007) para G.3.3.3. 
 
27 ibid, para G.3.4.5. 
 
28 ibid, para G.3.4.4. 
 
29 ibid, para G.3.3.2.  The explicit reference to sexual orientation is significant. The 6th Edition of the Code had 
ƐƚĂƚĞĚŵĞƌĞůǇƚŚĂƚƚŚŽƐĞƐĞĞŬŝŶŐƚƌĞĂƚŵĞŶƚ ‘ĂƌĞĞŶƚŝƚůĞĚƚŽĂĨĂŝƌĂƐƐĞƐƐŵĞŶƚ ? ?ǁŚŝĐŚƐŚŽƵůĚďĞĐŽŶĚƵĐƚĞĚ ‘ǁŝƚŚ
ƐŬŝůůĂŶĚĐĂƌĞ ?ĂŶĚĚƵĞƌĞŐĂƌĚ ‘ƚŽƚŚĞǁŝƐŚĞƐĂŶĚƐĞŶƐŝƚŝǀŝƚŝĞƐŽĨĂůůŝŶǀŽůǀĞĚ ?,& ?Code of Practice (6th Edition, 
2003), para 3.12. 
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The reform process has been extensively considered elsewhere.30 For our purposes, it suffices to note 
that the significant attention paid to section 13(5) throughout suggests that Parliament, like the 
media, identified it as a key issue and, further, that at least some Parliamentarians attached sufficient 
weight to its exact wording to justify expending significant time and energy on its reform.  This raises 
the question of whether this level of attention in any way correlates with the impact of the reform in 
practice, and this was one of the questions that inspired our research.    
The current law       
Section 13(5), as amended, now reads:  
A woman shall not be provided with treatment services unless account has been taken of the welfare 
of any child who may be born as a result of the treatment (including the need of that child for supportive 
parenting), and of any other child who may be affected by the birth. 
 
A new, eighth, edition of the Code of Practice was issued the year after the legislation was passed.31 
This maintained a presumption in favour of treatment, giving the following definition ŽĨ ‘ƐƵƉƉŽƌƚŝǀĞ
ƉĂƌĞŶƚŝŶŐ ?:  
 
Supportive parenting is a commitment to the health, well-being and development of the child. It is 
presumed that all prospective parents will be supportive parents, in the absence of any reasonable 
cause for concern that any child who may be born, or any other child, may be at risk of significant harm 
                                                          
30 See generally, the special issue of New Genetics and Society (2013, 32(2)) on the reform process and the new 
legislation. On debates regarding the reform of section 13(5) specifically, see e.g. McCandless and Sheldon, 
above n 1.  
 
31 HFEA Code of Practice (8th Edition, 2009). 
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or neglect. Where centres have concern as to whether this commitment exists, they may wish to take 
account of wider family and social networks within which the child will be raised. 32 
The potential for tension between the key values of the need to take account of child welfare, on the 
one hand, and the avoidance of discrimination, on the other, is thus mediated through a risk analysis 
process.  Prospective parents should henceforth be ĂƐƐƵŵĞĚ ƚŽ ďĞ  ‘ƐƵƉƉŽƌƚŝǀĞ ? ĂŶĚaccepted for 
treatment unless clinics are aware of factors likely to cause a risk of  ‘significant harm or neglect ? ?33 The 
Code provides a non-exhaustive list of such risk factors, which include: ĂŶǇĂƐƉĞĐƚƐŽĨƚŚĞƉĂƚŝĞŶƚ ?Ɛ
(or, if ƐŚĞŚĂƐŽŶĞ ?ŚĞƌƉĂƌƚŶĞƌ ?Ɛ ?past or current circumstances that may lead to a child experiencing 
 ‘ƐĞƌŝŽƵƐ ƉŚǇƐŝĐĂů Žƌ ƉƐǇĐŚŽůŽŐŝĐĂů ŚĂƌŵ Žƌ ŶĞŐůĞĐƚ ?  ?e.g. previous convictions relating to harming 
children); or past or current circumstances likely to lead to an inability to care throughout childhood 
for any such child (e.g. mental or physical conditions or drug abuse).34  The draft Code of Practice, as 
                                                          
 
32 ibid, para 8.11.  This definition differs in subtle and interesting ways from that which was suggested in 
Parliament, see McCandless and Sheldon, above n 1, 217-18. 
 
33 ibid, para 8.10.   
 
34 ŝďŝĚ ?dŚŝƐƚƌĂŶƐůĂƚĞƐŝŶƚŽƚŚĞĨŽůůŽǁŝŶŐůŝƐƚŽĨƋƵĞƐƚŝŽŶƐŽŶƚŚĞƐƚĂŶĚĂƌĚ,& ‘tĞůfare of the Child: patient 
ŚŝƐƚŽƌǇ ?ĨŽƌŵ ?ǁŚŝĐŚǁĂƐƵƐĞĚŝŶŵĂŶǇĐůŝŶŝĐƐŝŶŽƵƌƐĂŵƉůĞ P ?ŽǇŽƵŚĂǀĞĂŶǇƉƌĞǀŝŽƵƐĐŽŶǀŝĐƚŝŽŶƐƌĞůĂƚŝŶŐƚŽ
harming children?  2 Have any child protection measures been taken regarding your children? 3 Is there any 
serious violence or discord within your family environment? 4 Do you have any mental or physical conditions? 
5 To your knowledge, is your child at increased risk of any transmissible or inherited disorders? 6 Do you have 
any drug or alcohol problems? 7 Are there any other aspects of your life or medical history which may pose a 




put out for consultation, had envisaged including reference in this list to wider family and social 
networks ?,ŽǁĞǀĞƌ ?ŝŶŽƌĚĞƌƚŽĂǀŽŝĚƚŚĞƌŝƐŬŽĨĚŝƐĐƌŝŵŝŶĂƚŝŶŐĂŐĂŝŶƐƚ ‘ůĞƐďŝĂŶĐŽƵples, single women, 
orphans and recent immigrants, who may not have a wider family ŽƌƐŽĐŝĂůŶĞƚǁŽƌŬ ? ?35  this factor was 
relegated in the final version, to be considered only where one of the other risk factors had triggered 
concern (thus becoming more likely to gain relevance not as a cause for concern in its own right but 
as a way of alleviating concerns raised by other factors).  This provides a clear example of the strength 
ŽĨƚŚĞ,& ?ƐĐŽŶĐĞƌŶƚŽĂǀŽŝĚĚŝƐĐƌŝŵŝŶĂƚŝŽŶŝŶĂĐĐĞƐƐto treatment services.  
2   The study 
 
Our study sought to assess how this change to the legislation and Code of Practice was received by 
clinic staff and, from their perspective, how it had affected clinical practice.  A researcher visited 
twenty clinics (just over one quarter of the 77 licensed to carry out IVF), a sample large enough to 
capture the range of existing practice. It included clinics of all sizes, from all regions of the UK and 
                                                          
35 HFEA, Consultation Report: Code of Practice 8th Edition and Revised Consent Forms (2009), para 3.9.  The 
ĚĞĨŝŶŝƚŝŽŶŽĨ ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?ĐŽŶƚĂŝŶĞĚŝŶƚŚĞŽĚĞǁĂƐƐŝŵŝůĂƌůǇĂŵĞŶĚĞĚƚŽĚĞůĞƚĞƚŚĞǁŽƌĚ ‘ƐƵƐƚĂŝŶĞĚ ?
ĨƌŽŵƚŚĞŽƌŝŐŝŶĂůƌĞƋƵŝƌĞŵĞŶƚĐŽŶƚĂŝŶĞĚŝŶƚŚĞĚƌĂĨƚ ?ĨŽƌĂ ‘sustained commitment to the health, wellbeing and 
ĚĞǀĞůŽƉŵĞŶƚ ŽĨ ƚŚĞ ĐŚŝůĚ ? ?  dŚĞ ĚĞůĞƚŝŽŶ ƌĞĨůĞĐƚĞĚ Ă ĐŽŶĐĞƌŶ ƚŚĂƚ ƚŚĞ ĐůĂƵƐĞ ŶŽƚ ďĞ ƌĞĂĚ ĂƐ ŵĂŶĚĂƚŝŶŐ ƚŚĞ
ĞǆĐůƵƐŝŽŶŽĨƉĂƚŝĞŶƚƐǁŚŽŚĂĚ ‘ĂƐĞƌŝŽƵƐŵĞĚŝĐĂů ĐŽŶĚŝƚŝŽŶŽƌƚĞƌŵŝŶĂůŝůůŶĞƐƐ ? ?  This sits in some tension with 




located within and outside the NHS.36  Our sample was constructed to reflect the fact that, in practice, 
welfare assessment is not treated as the sole responsibility of any one person, with interviews 
conducted with an average of three members of staff at each clinic, typically including the lead 
clinician, who was also generally the Person Responsible (PR) under the legislation,37 and two further 
members of staff with different professional backgrounds, including nurses, counsellors and 
embryologists. Interviews were recorded, transcribed and analysed with the support of NVivo.38 
Our interest in conducting the study was raised by the amount of time that Parliament had spent on 
this issue, combined with our knowledge that the initial introduction of section 13(5) was found to 
have made very little difference to clinical practice in the early 1990s.39 We were also interested to 
gain a better impression of practice in this area.  A number of studies into section 13(5) were carried 
                                                          
36 Clinic size was determined by the number of cycles of treatment performed per year. In practice, the 
distinction between NHS and privately funded clinics blurred, with most NHS clinics treating self-funded patients 
and some private clinics holding NHS contracts. 
 
37 hŶĚĞƌ ƚŚĞ  ? ? ? ? Đƚ ? ĞĂĐŚ ĐůŝŶŝĐ ŵƵƐƚ ŚĂǀĞ Ă ŶĂŵĞĚ  ‘ƉĞƌƐŽŶ ƌĞƐƉŽŶƐŝďůĞ ? ? ƵŶĚĞƌ ǁŚŽƐĞ ƐƵƉĞƌǀŝƐŝŽŶ ƚŚĞ
activities authorised by ĂůŝĐĞŶĐĞĂƌĞĐŽŶĚƵĐƚĞĚ ?ůŝƐƚŽĨƚŚĞWZ ?ƐƌĞƐƉŽŶƐŝďŝůŝƚŝĞƐĂƌĞƐĞƚŽƵƚŝŶƐ ? ? ? ?
 
38 For a more detailed account of our methodology and a detailed breakdown of the categories of professional 
interviewed at each clinic, see E. Lee, J. Macvarish and S. SheůĚŽŶ ? ‘Assessing Child Welfare under the Human 
Fertilisation and Embryology Act 2008: a Case Study in Medicalisation? ? ? ? ? ? ? ? ? ? ? ? ?Sociology of Health & Illness 
500. 
 
39 E.g. G. Douglas, Access to Assisted Reproduction: Legal and other criteria for eligibility. Report of a survey 
funded by the Nuffield Foundation  ? ? ? ? ? ? ? ' ? ŽƵŐůĂƐ ?  ‘ƐƐŝƐƚĞĚ ZĞƉƌŽĚƵĐƚŝŽŶ ĂŶĚ ƚŚĞtĞůĨĂƌ  ŽĨ ƚŚĞ ŚŝůĚ ?
(1993) 46(2) CLP 53. 
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out in the early years following its introduction but no significant empirical research had been done 
on it since the 1990s.40  As such, we aimed to provide new insights into how the legislation was working 
some twenty years after its introduction, in a context where infertility treatment services had become 
a broadly accepted means of achieving parenthood and far more liberal attitudes pertained towards 
same-sex families.  This study of mature, well-embedded regulation would also allow us to offer a 
more general investigation of the regulation of professional practice in this area, providing a close 
analysis of how statutory regulation interacts with a range of other institutional, professional and 
other influences.  Our study was timed to allow the changes to the law to bed in but to be sufficiently 
recent for their impact to be fresh in the minds of staff.41 
3 General responses to s. 13(5)  
 
Our research confirmed that, in general terms, the welfare assessment provision was well received by 
clinic staff, who shared a strong commitment to the values underpinning it (which we take to be a 
                                                          
40 Douglas (1992, 1993), ibid; Blyth, n 22 ? ?ůǇƚŚĂŶĚ ?ĂŵĞƌŽŶ ? ‘dŚĞtĞůĨĂƌĞŽĨƚŚĞŚŝůĚ PAn Emerging Issue 
ŝŶƚŚĞZĞŐƵůĂƚŝŽŶŽĨƐƐŝƐƚĞĚŽŶĐĞƉƚŝŽŶ ? ? ? ? ? ? ? ? ? ? ? ?Human Reproduction 2339; B.A Lieberman, P. Matson, 
and F. Hamer,  ‘dŚĞ,ƵŵĂŶ&ĞƌƚŝůŝƐĂƚŝŽŶĂŶĚŵďƌǇŽůŽŐǇĐƚ P,ŽǁtĞůů ŝƐŝƚ&ƵŶĐƚŝŽŶŝŶŐ ? ? ? ? ? ? ? ? ? ? ? ?Human 
Reproduction 1779; S.E. MuŵĨŽƌĚ ? ?ŽƌƌŝŐĂŶ ?ĂŶĚD ?' ?Z ?,Ƶůů ? ‘ĐĐĞƐƐƚŽƐƐŝƐƚĞĚŽŶĐĞƉƚŝŽŶ P&ƌĂŵĞǁŽƌŬŽĨ
ZĞŐƵůĂƚŝŽŶ ? ? ? ? ? ? ? ? ? ? ? ? ?Human Reproduction  ? ? ? ? ?: ? ?WĂƚĞůĂŶĚD ?, ?:ŽŚŶƐŽŶ ? ‘^ƵƌǀĞǇŽĨƚŚĞĨĨĞĐƚŝǀĞŶĞƐƐ
of the Assessment of the Welfare of the Child in UK In-Vitro &ĞƌƚŝůŝǌĂƚŝŽŶ hŶŝƚƐ ? ?  ? ? ? ? ? ?  ? ? ? ? ?Human
Reproduction  ? ? ? ? ?^ĂǀĂƐĂŶĚ^ ?dƌĞĞĐĞ  ‘&ĞƌƚŝůŝƚǇůŝŶŝĐƐ PKŶĞŽĚĞŽĨWƌĂĐƚŝĐĞ ? ?  ? ? ? ? ? ?  ?Med L Int 243; D. 
Steinberg Bodies in Glass: Genetics, Eugenics Embryo Ethics (Manchester: Manchester University Press, 1998). 
 
41 The coming into effect of the 2008 Act was staged, with the revised s. 13(5) in force from October 2009.  Our 
interviews were conducted from July 2011 to September 2012. 
 
 15 
concern for the welfare of the child, tempered with a desire avoid discrimination in deciding who to 
treat).42   tĞ ĂůƐŽ ĨŽƵŶĚ ƐƚƌŽŶŐ  ?ƚŚŽƵŐŚ ůĞƐƐ ƵŶĞƋƵŝǀŽĐĂů ? ƐƵƉƉŽƌƚ ĨŽƌ ƚŚĞ  ‘ƉƌĞƐƵŵƉƚŝŽŶ ƚŽ ƚƌĞĂƚ ? ?
Indeed, for many, the 2008 reforms represented a case of the law changing to reflect clinical practice 
rather than vice versa.  However, while the broad ethos of section 13(5), and particularly the 
importance of the welfare of the future child, fitted well with ĐůŝŶŝĐ ǁŽƌŬĞƌƐ ?own normative 
commitments, we found no evidence that the changes to the regulatory framework had made any 
difference to decision-making regarding access to treatment.   
 
A strong consensus in support of the welfare assessment 
 
Black has noted that regulation is only fully effective if it ŝƐ ‘ŝŶƐƚŝƚƵƚŝŽŶĂůŝǌĞĚ ? ?ďĞĐŽŵŝŶŐ part of the 
internal morality of the organization.43  In this sense, section 13(5) and the associated guidance is 
working well, with a widespread and significant level of shared normative commitment to the broad 
values underpinning the regulation (which, as noted earlier, we take to be a commitment to child 
welfare and non-discrimination).   The following comment was typical: 
                                                          
42 Identifying the values that underpin the 1990 Act is less straightforward than might be assumed, with the 
ůĞŐŝƐůĂƚŝŽŶĐƌŝƚŝĐŝƐĞĚďǇŽŶĞůĞĂĚŝŶŐĐŽŵŵĞŶƚĂƚŽƌĂƐƐƵĨĨĞƌŝŶŐĨƌŽŵĂ ‘ůĂĐŬŽĨĐŽŶĐĞƉƚƵĂůĚĞƉƚŚ ? ?ƐĞĞ PD. Brazier, 
 ‘ZĞŐƵůĂƚŝŶŐƚŚĞZĞƉƌŽĚƵĐƚŝŽŶƵƐŝŶĞƐƐ ? ? ? ? ? ? ? ? ?DĞĚ>ZĞǀ ? ? ? ?,ŽǁĞǀĞƌ ?ĂůŽŶŐǁŝƚŚĐŽŶƐĞŶƚ ?ƚŚĞǁĞůĨĂƌĞŽĨ
thĞ ĐŚŝůĚ ĂƉƉĞĂƌƐ ƚŽ ŚĂǀĞ ďĞĞŶ ĂĐĐĞƉƚĞĚ ĂƐ ĐŽŶƐƚŝƚƵƚŝŶŐ ŽŶĞ ŽĨ ƚŚĞ  ‘ƚǁŝŶ ƉŝůůĂƌƐ ? ƐƵƉƉŽƌƚŝŶŐ ƚŚĞ ,ƵŵĂŶ
Fertilisation and Embryology Act 1990: see U v Centre for Reproductive Medicine [2002] EWCA Civ 565 at para 
[24], Leeds Teaching Hospital NHS Trust v A and others [2003] EWCA 259 (QB) at para [20], and Natallie Evans v 
Amicus Healthcare Ltd and Others [2004] EWCA (Civ) 727 at para [21].  Further, as discussed above, the need to 
avoid discrimination was clearly a motivating concern for the provisions elaborated in the Code of Practice. 
 




We have a responsibility to the couples that are seeking treatment, to any children born as a result of 
treatment and we also have a responsibility to society as a whole, particularly ǁŚĞŶǁĞ ?ƌĞĂĐĐĞƐƐŝŶŐ
public funding for patients.  If we have concerns, ƚŚĞŶ/ƚŚŝŶŬŝƚ ?ƐŽƵƌ responsibility to raise those, just 
as we would if we saw something, an incident happening in the street (PR). 
 
While clinic staff told us that the vast majority of patients gave no cause for concern, this sat in some 
tension with this strong sense of responsibility for children created with their assistance, a level of 
uneasiness regarding future parenting ability, and a sense ƚŚĂƚ  ‘ǇŽƵĐan never knoǁ ? ? dŚĞ ĨĞĂƌŽĨ
providing treatment to a paedophile played an important role in creating a rationale for pre-emptive 
action despite the fact that only a couple of staff in our study had encountered patients with any 
record of sexual offences aŶĚŶŽŶĞƵƐĞĚƚŚĞƚĞƌŵ ‘ƉĂĞĚŽƉŚŝůĞ ?ƚŽĚĞƐĐƌŝďĞa prospective patient that 
he or she had encountered.44   
 
This high level of support for the welfare assessment process contrasts with the academic literature 
on section 13(5), which has been far more equivocal.  For example, Jackson has argued that the 
provision is unjust (because only infertile people must prove their fitness to parent prior to 
conception), meaningless (because clinicians have insufficient information to make robust welfare 
assessments) and inconsistent with existing legal principle (appearing to offer a unique instance of law 
                                                          
44 Here, clinic staff may simply be reflecting the kinds of concerns which resonate in popular opinion.  See S. 
Cohen, Folk Devils and Moral Panics (London: Routledge, 3rd edition, 1972/2002) ůŝƐƚŝŶŐ  ‘ŚŝůĚďƵƐĞ ?^ĂƚĂŶŝĐ
ZŝƚƵĂůƐĂŶĚƚŚĞWĂĞĚŽƉŚŝůĞZĞŐŝƐƚĞƌ ?ĂƐŽŶĞŽĨƐĞǀĞŶĨĂŵŝůŝĂƌĐůƵƐƚĞƌƐŽĨƐŽĐŝĂůŝĚĞŶƚŝƚǇƚŽwhich objects of moral 
panic typically belong. 
 
 17 
aiming to protect ĂĐŚŝůĚ ?Ɛǁelfare by denying it existence).45  Our respondents were keenly aware of 
these concerns:  
 
WĞ ?ƌĞĂƐƐĞƐƐŝŶŐƉĂƌĞŶƚƐďĞĨŽƌĞƚŚĞǇ ?ǀĞďĞĐŽŵĞƉĂƌĞŶƚƐ, so just basically because they have got an 
infertility problem, ǁŚĞƌĞĂŶǇŽƚŚĞƌƉĂƌĞŶƚƐĚŽŶ ?ƚŚĂǀĞƚŚŝƐƐŽƌƚŽĨƚǇƉĞŽĨĂƐƐĞƐƐŵĞŶƚ  ? ? ? ?/ƚ ?Ɛ difficult. 
An old boss of mine always used to say, any life is better than, you know, no life at all (embryologist).   
 
/ŚŽŶĞƐƚůǇƚŚŝŶŬƚŚĂƚǁĞƉƌŽďĂďůǇ ? ? ? ? ?ĐĂƉƚƵƌĞ/ĚŽŶ ?ƚŬŶŽǁ ?ĨŝǀĞ ?ƚĞŶƉĞƌĐĞŶƚŽĨƚŚĞĂĐƚƵĂůƌŝƐŬĂŶĚƚŚĞ
argument that the patient groups always used to make when this was a big issue was, well, you know, 
                                                          
45  ?:ĂĐŬƐŽŶ ‘ŽŶĐĞƉƚŝŽŶĂŶĚƚŚĞ/ƌƌĞůĞǀĂŶĐĞŽĨƚŚĞtĞůĨĂƌĞWƌŝŶĐŝƉůĞ ? ? ? ? ? ? ? ? ? ? ? ?MLR 176.  Similarly, in 2005, 
a House of Commons Committee proposed that section 13(5) might simply be removed from the face of the 
legislation: HC Science & Technology Committee. 2005. Human Reproductive Technologies and the Law (Fifth 
Report of Session 2004-5. HC 7-/ ?ZĞƉŽƌƚ ? ? ? ? ? ? ? ?ƌĞĐŽŵŵĞŶĚŝŶŐƚŚĂƚ P ‘ŽĐƚŽƌƐƐŚŽƵůĚŵŝŶŝŵŝƐĞƚŚĞƌŝƐŬƐƚŽĂŶǇ
child conceived from treatment within the constraints of available knowledge but this should be encouraged 
through the promotion of good medical practice not legislĂƚŝŽŶ ? ?On the idea that someone can be harmed by 
being brought into life, see ĞƌĞŬWĂƌĨŝƚ ?ƐĚŝƐĐƵƐƐŝŽŶŽĨƚŚĞ ‘ŶŽŶ-ŝĚĞŶƚŝƚǇƉƌŽďůĞŵ ? PD. Parfit, Reasons and Persons 
(Oxford: OUP, 1984) ch 16.  Many bioethicists accept that someone can only be harmed by being brought into 
ĞǆŝƐƚĞŶĐĞŝĨƐ ?ŚĞŚĂƐĂůŝĨĞƚŚĂƚŝƐ ‘ŶŽƚǁŽƌƚŚůŝǀŝŶŐ ? ?ĂĐŽŶĚŝƚŝŽŶƚŚĂƚǁŝůůďĞŽŶůǇƌĂƌĞůǇŵĞƚ PƐĞĞĞ ?Ő ? ?ƵĐŚĂŶĂŶ ?
D. Brock, N. Daniels and D. Wikler, From Chance to Choice: Genetics and Justice (Cambridge: CUP, 2000), 236; 
and J. Harris, Clones, Genes and Immortality: Ethics and the Genetic Revolution (Oxford: Oxford University Press, 
1992), chapter 4.  On the issue of inconsistency with legal principle, it should be noted that in the leading case, 
Stephenson LJ did implicitly accept the possibility of a wrongful life claim, when he noted that a court would 
hold that it was better to be born except in extreme cases of mental and physical disability, see McKay and 
Another v Essex Area Health Authority [1982] 1 QB 1166, at 1182.  As an illustration of what such an extreme 
case might look like, he cited Croke (A Minor) v Wiseman [1982] 1 WLR 71, where the child suffered from severe 
spastic quadriplegia following medical negligence when he was 21 months old.    
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 ‘ǇŽƵĐĂŶŚĂǀĞĂŶĂƚƵƌĂůĐŽŶĐĞƉƚŝŽŶĂŶĚŶŽďŽĚǇ ?ƐĐŚĞĐŬŝŶŐŽŶƚŚĞǁĞůĨĂƌĞŽĨƚŚĞĐŚŝůĚ ? ? ? ? ?ǁŚĂƚŐŝǀĞƐ
ǇŽƵƚŚĞƌŝŐŚƚƚŽĐŚĞĐŬ ? ?ŶĚ/ƚŚŝŶŬƚŽĂĐĞƌƚĂŝŶĚĞŐƌĞĞƚŚĂƚ ? ? ? there might be something to that. You 
ŬŶŽǁ ? ŵĂǇďĞ ǁĞ ƐŚŽƵůĚŶ ?ƚ ĂĐƚƵĂůůǇ ďĞ ĐŚĞĐŬŝŶŐ ďĞĐĂƵƐĞ ǁĞ ĐĂŶ ?ƚ ŐƵĂƌĂŶƚĞĞ ƚŚĂƚ ǁĞ ?ƌĞ ŐĞƚƚŝŶŐ
everybody (PR). 
 
However, at no clinic did a fairly widespread scepticism regarding the usefulness of the welfare 
checklist form,46 which is a central part of the assessment process across the sector, translate into 
more general rejection of the need for assessment per se.  Rather, welfare assessment was taken 
seriously as an active, shared professional responsibility of all staff involved in face-to-face contact 
with patients, including laboratory, reception and administrative staff, regardless of legal formalities 
and regardless of whether or not they were responsible for checking the form or taking patient 
histories. If patients revealed significant information, either prior to or during treatment, all staff were 
encouraged to report this.  
 
While the Person Responsible was ultimately responsible for pushing towards a resolution of welfare 
issues, multidisciplinary team meetings also played a very important role (and one which has grown 
significantly since earlier studies of section 13(5)).47  These were used in a large number of clinics to 
gather opinions and facilitate the building of consensus. 
                                                          
46 ĞŐ ? ‘/ĨĞĞůƚŚŝƐŝƐĂǀĞƌǇǁĞĂŬƚŽŽů ?ƚƌƵƚŚĨƵůůǇ ?/ƚŚŝŶŬƚŚĂƚ ǁĞŚĂĚďĞĞŶ ? ? ?ŝƚ ?ƐďĞĞŶǁĂƚĞƌĞĚĚŽǁŶĞŶŽƌŵŽƵƐůǇ
ĂŶĚŝƚ ?ƐŶŽǁƐŽŵĞƚŚŝŶŐǁŚŝĐŚŐŝǀĞŶŝƚŶŽǁŚĂƉƉĞŶƐŽŶĐĞƉĂƚŝĞŶƚƐĂƌĞǁŝƚŚŝŶƚŚĞƐǇƐƚĞŵĂŶĚĂƚĂĚĞĐŝƐŝŽŶƉŽŝŶƚ ?
ŝƚ ?ƐƚƌƵĞ ?ďƵƚƐƚŝůůǁŝƚŚŝŶƚŚĞƐǇƐƚĞŵŝƚ ?ƐŵƵĐŚŵŽƌĞĚŝĨĨŝĐƵůƚƚŽƐĂǇŶŽƚŽƉĞŽƉůĞ ?(doctor). 
 
47 Notably, our findings suggest a significant departure from the practice described by Douglas in the early 1990s, 
that ŝƚ ‘ŵĂǇĨƌĞƋƵĞŶƚůǇĐŽŵĞĚŽǁŶƚŽƚŚĞƉĞƌƐŽŶĂůǁŚŝŵŽĨƚŚĞĐůŝŶŝĐŝĂŶŝŶĐŚĂƌŐĞĂƐ to whether a person is lucky 
enough to be accepted for treatment in a partŝĐƵůĂƌĐůŝŶŝĐ ? ? ? ? ? ? ? ?ĂďŽǀĞŶ39, 69.  She found that in 42 clinics 
(of the 66 who responded) the final decision to treat was taken by a medical person, compared to only 13 clinics 
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/ĨĞĞůĐŽŶĨŝĚĞŶƚďĞĐĂƵƐĞŝƚ ?ƐĂŐƌŽƵƉŽĨƉĞŽƉůĞ and so we try and make a consensus decision ďƵƚ/ĚŽŶ ?ƚ
think any person will have hold of the real truth  ? ? ? but if we reach a consensus in which we all have a 
say ?ŝƚ ?ƐƚŚĞďĞƐƚǁĂǇ ?ŝƐŶ ?ƚŝƚ ?Zather than a unilateral decision where someone would decide based, 
you know, on their subjective beliefs (embryologist). 
 
I tried to encourage that we discussed patient cases as well as clinical issues at those team meetings 
ďĞĐĂƵƐĞ/ƚŚŝŶŬ ŝƚ ?ƐƌĞĂůůǇ ŝŵƉŽƌƚĂŶƚƚŽĂ ?ŵĂŬĞĞǀĞƌǇďŽĚǇĂǁĂƌĞ ŝĨƚŚĞƌĞĂƌĞ ŝƐƐƵĞƐƚŚĂƚ need to be 
addressed and b) you know, to ŐĞƚĞǀĞƌǇŽŶĞ ?ƐǀŝĞǁŽŶƚŚŽƐĞ ?/ƚ ?ƐŶŽƚũƵƐƚƵƉƚŽŽŶĞŽƌ two or three 
people.  There was one case in the past where we did have quite mixed views as to whether it was 
acceptable to treat a couple when the male partner had terminal cancer and I know that the clinician 
had very strong views. I felt very strongly the other way and to discuss it at a team meeting like that, I 
ƚŚŝŶŬŝƚ ?ƐƌĞĂůůǇďĞŶĞĨŝĐŝĂůďĞĐĂƵƐĞŝƚũƵƐƚŵĂŬĞƐ you, you know, look at maybe other aspects that you 
ŚĂĚŶ ?ƚĐŽŶƐŝĚĞƌĞĚ (nurse).48 
 
This use of multidisciplinary team meetings demonstrates a strong sense of shared responsibility for, 
and some anxiety regarding, future parenting, with greater security found in joint decision-making.  
Meetings included doctors, nurses and, often, laboratory, reception and administrative staff. Perhaps 
anomalously, given the significant role that we describe for them below, counsellors tended not to be 
present unless they were presenting the findings of an assessment session. This reflects the fact that 
                                                          
where the decision was taken by a team and two where the decision was taken by their ethics committee: 
(1992), above n 39, 22.  It is possible that this shift reflects more general developments in health care, with 
reduced power for doctors and an increase in shared decision-making.  
48 It is interesting to note the controversy provoked by this case, given that the female partner would still be 
available to care for a future child. 
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most counsellors were not full-time clinic employees and, further, that the team meetings would cover 
a wide range of issues which were unrelated to welfare concerns.  The involvement of ethics 
committees was generally regarded as something to be avoided, other than in exceptional cases, as it 
could delay the process of approval or refusal.49    
 
Given the early research on section 13(5),50  we were not surprised that clinic staff reported the new 
law to have made little difference to their practice. Indeed, one general criticism that has been made 
of the regulatory framework is precisely that it is too responsive to clinicians, with the HFEA said to be 
risking regulatory capture.51  Above, we noted that changes to the Code of Practice had prefigured the 
reform of statute and clinic staff told us (often approvingly) that changes in each were predated by an 
evolution in practice, with regulation  ‘ĨĂůůŝŶŐŝŶƚŽůŝŶĞ ?.52   
 
                                                          
49 ŐĂŝŶƚŚŝƐŝƐĂĚĞƉĂƌƚƵƌĞĨƌŽŵŽƵŐůĂƐ ?ƐĨŝŶĚŝŶŐƚŚĂƚ ?ǁŚŝůĞŶŽƚĂůůĐůŝŶŝĐƐŚĂĚĞƚŚŝĐƐĐŽŵŵŝƚƚĞĞƐ ?ƚŚŽƐĞƚŚĂƚ
ĚŝĚ ?ĨŽƵŶĚƚŚĞŵ ‘ĞǆƚƌĞŵĞůǇŚĞůƉĨƵů ?ŝŶƌĞƐŽůǀŝŶŐƉƌŽďůĞŵƐĂŶĚƐŚĂƌŝŶŐƚŚĞďƵƌĚĞŶŽĨƌĞƐƉŽŶƐŝďŝůŝƚǇĨŽƌƚĂŬŝŶŐŽŶ ?
or declining to treat, a particular patient (1992), ibid, 9.   
 
50 See particularly, Douglas, ibid. 
 
51 One of the criticisms that has long and frequently been made of the HFEA is that it is unduly influenced by 
scientists working in the field, see Lee and Morgan, above n 4, 8.   On the possibility that the HFEA has been 
subject to regulatory capture, see D. DŽƌŐĂŶ ? ‘ƚŚŝĐƐ ?ĐŽŶŽŵŝĐƐĂŶĚƚŚĞǆŽƚŝĐ PdŚĞĂƌůǇĂƌĞĞƌŽĨƚŚĞ,& ?
(2004) 12 Health Care Analysis 7 and T. ĂůůƵƐ ? ‘ŶƐƵƌŝŶŐKƉĞƌĂƚŝŽŶĂůŽŵƉůŝĂŶĐĞĂŶĚƚŚŝĐĂůZĞƐƉŽŶƐŝďŝůŝƚǇŝŶ 
the Regulation of ART: the HFEA, PĂƐƚ ?WƌĞƐĞŶƚ ?ĂŶĚ&ƵƚƵƌĞ ? (2011) 3(1) Law, Innovation and Technology 85.   
 
52 It should also be noted that all stake-holders, including clinics, had the possibility to comment on  W and thus 
to influence the contents of  W the draft Code, which was put out for consultation.   
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I think [the Eighth] Code of Practice caught up with what was happening in clinics, so  ? ? ? clinics led the 
way and there then became a change in the Code of Practice to really reflect what people were saying 




having treatment and there is more acceptance of same-sex couples having treatment, so that change 
in the welfare of the child just came to mirror what is happening in society, so [the reform] was not to 
introduce change, but to mirror the change that has already happened (doctor). 
 
In general, we found a strong agreement on the need for welfare assessment prior to treatment being 
offered.  Further, while occasional disagreements between different respondents did emerge 
regarding the outcome in a particular case, there was a strong, shared sense of how conflicts might 
be addressed through multidisciplinary team meetings, and a significant reliance on the role of 
counsellors to conduct further investigations.  This role became particularly important in dealing with 
 ‘ĚŝĨĨŝĐƵůƚĐĂƐĞƐ ?ĂŶĚ in supporting patients using donated gametes and we return to this below.  
 
Strong support for the presumption to treat 
 
While clinic staff were united in their commitment to the need for welfare assessment, they were 
generally also strongly in favour of the  ‘presumption to treat ? principle, which has been enshrined in 
the Code of Practice since 2007.  Again here, the law was commonly seen as following what already 
happened in practice or as forming part of a broader cultural shift, making single women and lesbian 
couples more likely to request treatment, more confident that they would be greeted positively and, 
thus, more likely that clinics could offer the treatment services that they wished to provide. 
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dŚĞ ƉƌŽŽĨ ŽĨ ĐůŝŶŝĐƐ ? ĂĚŚĞƌĞnce to the presumption to treat went well beyond frequent formal 
expressions of support, being clearly reflected in the practices described below and very low reported 
rate of refusals of treatment.53 Of course, our data on refusal rates tells us nothing about attrition 
along the path to a final decision: some patients are unlikely to be referred to a clinic at all, while 
others may self-screen or drop out following a request to address an underlying issue (e.g. to give up 
smoking) before treatment can commence.  This enhances the significance of the gatekeeping 
function: many who would not receive treatment will recognise the gate as impassable and simply not 
arrive at it.  Nonetheless, it is noteworthy that no clinic had referred more than a small percentage of 
patients for further investigation and vanishingly few patients were refused treatment altogether.  
This low exclusion rate reflects a very strong ethos across the sector of working with patients to 
overcome perceived obstacles to treatment. Drug or alcohol abuse, mental health issues, a disability, 
or a previous conviction involving a child were typically not insuperable barriers but rather served as 
prompts for staff to make efforts (sometimes considerable ones) to find the evidence that would 
alleviate concerns.   One interviewee told us that there were few refusals as the clinic would 
investigate and then try to  ‘support [the patient] as much as possible and see ŚŽǁǁĞĐĂŶƚƌĞĂƚƚŚĞŵ ?
(nurse).   Another described this as giving the patient  ‘as much chance as we can to put their sort of 
ƐŝĚĞĂĐƌŽƐƐ ? ?ĞŵďƌǇŽůŽŐŝƐƚ ? ?  
 
                                                          
53 Few clinics record such data in one place and information was therefore gathered through the interviews, 
with the two  W four responses from each clinic compared to check the broad accuracy of figures reported to us. 
Our interviewees reported the following number of refusals to treat on welfare grounds at their clinic each year: 
seven clinics stated no refusals; two reported less than one refusal per year; eight reported one or two refusals 
each year; two said three or four refusals each year; and just one clinic suggested a number higher than this, 
noting an average of seven refusals each year.  For a breakdown of these figures by clinic size and figures 
regarding the numbers referred for further investigation see: Lee et al, above n 38. 
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Where concerns could not be immediately addressed, this would not inevitably result in an outright 
refusal.  One respondent gave the example of deferring treatment until a man had successfully 
completed an anger management course.  Another told us about a patient who was a heavy drinker:  
 
 ?tĞƐĂŝĚ ? ‘go away, try and sort yourself out ?, basically.  ‘Do a few more sperm samples for us, you know, 
see if things improve ? ? You know, that kind of thing rather than, not just a flat, I ĚŽŶ ?ƚƚŚŝŶŬƚŚĞǇǁŽƵůĚ
completely, fůĂƚƌĞĨƵƐĞƐŽŵĞŽŶĞ ?/ƚŚŝŶŬŝƚ ?ƐĂĐĂƐĞŽĨĞǆƉůĂŝŶŝŶŐǁŚǇƚŚŝƐŝƐŶ ?ƚ ? ? ? the right time to help 
with a child and see if you can sort that situation out rather than just kicking someone out the door 
(nurse). 
 
Where specific concerns based on a medical or psychiatric condition needed to be investigated, GPs 
or other specialists involved in the care of the patient were contacted. Where concerns related to the 
treatment of existing children, convictions or ongoing criminal issues, then social services, probation 
officers, the police or a ƉĂƚŝĞŶƚ ?ƐůĂǁǇĞƌ had been approached for further information regarding, for 
example, the details of a crime or to satisfy the clinic that a ƉĂƚŝĞŶƚ ?ƐďĞŚĂǀŝŽƵƌƚŽǁĂƌĚƐan adult victim 
need not be read as an indication that he or she posed a risk towards children. A small number of 
clinics had asked patients with a criminal conviction to acquire a Criminal Records Bureau (CRB) 
check.54  We also found some instances of the continuation of practices entrenched during the 
operation of earlier editions of the Code of Practice.  For example, one clinic still routinely contacted 
                                                          
54 Since our research was conducted, the Disclosure and Barring Service has been formed, merging the functions 
of the Criminal Records Bureau (CRB) and the Independent Safeguarding Authority  ?/^ ? ?dŚĞ ‘ZĐŚĞĐŬ ?ŚĂƐ
ƚŚƵƐŶŽǁďĞĞŶƌĞƉůĂĐĞĚďǇĂ ‘^ĐŚĞĐŬ ? ?
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ƉĂƚŝĞŶƚƐ ? GPs specifically to request confirmation that there were no welfare concerns.55   In at least 
some cases, this appeared not reflect ignorance of the new rules but rather an active resistance to 
them: while some clinics had seen the GP checks as a waste of time, for example, others told us that 
the GP was a very valuable source of information. 
 
In their efforts to secure the reassurance that would allow treatment to proceed, many staff expressed 
frustration with the lack of further support from other agencies, including the HFEA.  For example, one 
clinic reported the case of a male patient who, with his partner, was requesting treatment some 
twelve years after having committed a sexual assault against an 18-month-old child, while he was still 
in his teens:  
 
TŚĞďŝŐĚŝĨĨŝĐƵůƚǇǁĞŚĂǀĞ  ? ? ? ŝƐ ƚŚĂƚǁŚĞŶǇŽƵĂĐƚƵĂůůǇĂƐŬ ĨŽƌĂƐŽĐŝĂů ƐĞƌǀŝĐĞƐĂƐƐĞƐƐŵĞŶƚ ? ƚŚĞǇ  W
certainly locally  W ǁŝůůŶŽƚƉƌŽǀŝĚĞƚŚĂƚƵŶƚŝůƚŚĞƌĞ ?ƐĂĐƚƵĂůůǇĂƉƌĞŐŶĂŶĐǇƚŚĂƚ ?ƐĂĐŚŝĞǀĞĚ ?dŚĞƌĞĐĂŶďĞ
social services involvement because of concern ĂďŽƵƚ Ă ƉĂƌĞŶƚ ǁŝƚŚ Ă ƉƌĞǀŝŽƵƐ ĐŚŝůĚ ƚŚĂƚ ?Ɛ ďĞĞŶ
ŶĞŐůĞĐƚĞĚŽƌǁŚĂƚĞǀĞƌďƵƚƚŚĞƐŽĐŝĂůƐĞƌǀŝĐĞƐ ŝŶǀŽůǀĞŵĞŶƚǁŝůůŶŽƚŚĂƉƉĞŶƵŶƚŝůĂƉƌĞŐŶĂŶĐǇ ?ƐďĞĞŶ
achieved, whereas in actual fact what we could do with is exactly that same assessment but prior to 
achievinŐĂƉƌĞŐŶĂŶĐǇ ?^ŽŝŶĂǁĂǇǇŽƵ ?ƌĞŝŶĂĂƚĐŚ ? ?(doctor). 
 
Another reported struggling to assess whether a couple with significant disabilities would cope with a 
child: 
 
                                                          
55 A larger number routinely contacted GPs primarily to inform them that the patient was presenting for 
treatment but also including a final paragraph in the letter which asked about welfare concerns (with no 
response now taken to indicate that there was no problem in proceeding to treatment).   
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ƚŚĞǇ ?ƌĞ ŝŶǀŽůǀĞĚǁŝƚŚƐŽĐŝĂůƐĞƌǀŝĐĞƐ, ƐŽ/ǁƌŽƚĞƚŽƐŽĐŝĂůƐĞƌǀŝĐĞƐ  ? ? ?ĂŶĚƚŚĞǇǁƌŽƚe back and said, 
 ‘tĞůů ŝƚ ?Ɛ ŶŽƚ ŽƵƌ ƌĞŵŝƚ ? tĞ ĐĂŶ ƚĞůů ǇŽƵ ǁŚĂƚ ǁĞ ?ǀĞ ĚŽŶĞ ? ďƵƚ ƚŚĞǇ ǁŽŶ ?ƚ ƚĞůů ŵĞ ĂŶǇƚŚŝŶŐ ĂďŽƵƚ
whether or not they think they could manage a child in their house.  I just thŝŶŬ ƚŚĂƚ ?Ɛ ƌĞĂůůǇ
disappointing  ? ? ?/ĐĂŶ ?ƚŐŽƚŽƚŚĞŝƌŚŽŵĞĂŶĚ ƐĞĞǁŚĞƚŚĞƌŝƚ ?ƐK< ?zŽƵŬŶŽǁ ?ǁŝůůƚŚĞǇŐĞƚŽƌŚĂǀĞƚŚǇ
got, will they get the support? I find it frustrating, the social services link, I have to say, for pre-
conception concerns (doctor). 
 
Particularly in the case of single, disabled women, their chances of receiving treatment were relatively 
slim,56 with one doctor telling  us that it was important ƚŽĂǀŽŝĚŵĂŬŝŶŐ ‘ĂǁŚŽůĞůŽƚŽĨĐŚŝůĚĐĂƌĞƌƐ ? ?
given what is known about the  ‘ƉƌĞƐƐƵƌĞƐ ƚŚĂƚ ĂƌĞ ŽŶ ƚĞĞŶĂŐĞ ŬŝĚƐ ƚŽ ůŽŽŬ ĂĨƚĞƌ ƚŚĞŝƌĚŝƐĂďůĞĚ
ƉĂƌĞŶƚƐ ? ?57  
 
dŚĞƐƵƉƉŽƌƚĨŽƌƚŚĞ ‘ƉƌĞƐƵŵƉƚŝŽŶƚŽƚƌĞĂƚ ?ǁĂƐƚŚƵƐƐƚƌŽŶŐ ?ŚŽǁĞǀĞƌŝƚǁĂƐŶŽƚƵŶĞƋƵŝǀŽĐĂů ?^ŽŵĞ
staff felt that the balance had tipped ƚŽŽ ĨĂƌ ŝŶ ƚŚĞ ƉĂƚŝĞŶƚ ?Ɛ ĨĂǀŽƵƌ ? creating inappropriate, 
consumerist expectations (a point to which we return below),58 while others suggested that it imposed 
                                                          
56 This issue was also dealt with in one episode of the BBC Radio 4 programme, Inside the Ethics Committee, 
which revealed considerable ambivalence among clinic staff regarding provision of treatment to a woman with 
a ƐĞǀĞƌĞĚŝƐĂďŝůŝƚǇ ?^ĞĞ ‘ƐƐŝƐƚĞĚŽŶĐĞƉƚŝŽŶĂŶĚŝƐĂďŝůŝƚǇ ? Phttp://www.bbc.co.uk/programmes/b037vb3f (last 
visited 28 February 2014). 
 
57 On which, see J. Aldridge and S. ĞĐŬĞƌ ‘WƵŶŝƐŚŝŶŐŚŝůĚƌĞŶĨŽƌĂƌŝŶŐ PdŚĞ,ŝĚĚĞŶŽƐƚŽĨzŽƵŶŐĂƌĞƌƐ ? ? ? ? ? ? ?
7 Children & Society 376. 
 
 
58 See n 84 and text of accompanying paragraph. 
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too high a threshold, making it difficult to justify further investigation where staff had hunches that 
something ǁĂƐ ‘ŶŽƚƌŝŐŚƚ ? P  
it turns the whole thing around from the way it used to be, to making the assumption that you will treat 
ĞǀĞƌǇďŽĚǇƵŶůĞƐƐǇŽƵ ?ǀĞĂƌĞĂůůǇŐŽŽĚƌĞĂƐŽŶŶŽƚƚŽ ?ĂŶĚŝƚƉƵƚƐƚŚĞƌĞƐƉŽŶƐŝďŝůŝƚǇŽŶƵƐƚŽƐĞƚǁŚĂƚǁĞ
ƚŚŝŶŬǁŽƵůĚďĞƚŚĞƌĞĂƐŽŶƐĨŽƌƚŚĂƚ ?ǁŚŝĐŚŝƐŶ ?ƚďĂĚŝŶŝƚƐĞůĨďƵƚŝƚ ?ƐƐŝŵƉůǇƚŚĂƚ  ? ? ? ƚŚĞǁĂǇƚŚĂƚŝƚ ?Ɛ
now being phraƐĞĚŝƐƚŚĂƚŝƚ ?ƐǀĞƌǇŵƵĐŚ ?ƚŚĞƌĞ ?ƐƌĞĂůůǇŶŽƌĞĂƐŽŶŶŽƚƚ ƚƌĞĂƚĂŶǇďŽĚǇĂŶĚƚŚĞƚŽŶĞ
seems to be very much  ? ? ? that the firmness which would have been there before has gone and the 
support you might get from the HFEA in terms of a challenge is going to be probably non-existent and 
/ƚŚŝŶŬŝƚ ?ƐƚŚŽƐĞŬŝŶĚŽĨƚŚŝŶŐƐƚŚĂƚǇŽƵƌĞĂůŝƐĞ  ? ? ? their view is you should treat everybody  ? ? ? ?dŚĂƚ ?Ɛ
ŶŽƚƋƵŝƚĞǁŚĂƚƚŚĞǇǁŽƵůĚƐĂǇďĞĐĂƵƐĞƚŚĞǇǁŽƵůĚƐĂǇ ? ‘ŶŽ ?ŶŽ ?ŶŽ ?ŝƚ ?Ɛ ?ǇŽƵŬŶŽǁ ?ƐĞƌŝŽƵƐŚĂƌŵ ? ?Ƶƚ
[...]  ‘serious harm ? is a very major thing to try to define, whereas  ? ? ? a discomfort or an uncertainty you 
might have, or unhappiness you might have  ?ǁĞůůƚŚĂƚ ?ƐŶŽƚĞŶŽƵŐŚ(doctor). 
In sum, it can be said that the broad values underpinning the revised section and accompanying 
guidance are well-embedded ĂŶĚǁŝĚĞůǇĂĐĐĞƉƚĞĚ ?ƚŚŽƵŐŚŝŶ  ‘ŚĂƌĚĐĂƐĞƐ ?ĐůŝŶŝĐƐƚĂĨĨŝŶĞǀŝƚĂďůǇƐƚŝůů
struggled to balance the rights and interests of prospective parents alongside a concern for the welfare 
of the future child.  While a sense of the importance of non-discrimination was widespread, we found 
ongoing concerns regarding the quality of parenting likely to be provided by certain kinds of patient 
(including notably, as we consider below, single women).59  Significantly, a presumption in favour of 
treatment has not translated into an assumption that scrutiny is generally unnecessary or can be 
                                                          
59 While we have no space here to expand on this point, it is worth noting that this concern for future parenting 
ĂďŝůŝƚǇ ĂůƐŽ ƌĞůĂƚĞƐ ŝŶ ŝŶƚĞƌĞƐƚŝŶŐ ǁĂǇƐ ƚŽ ǁŚĂƚ ŚĂƐ ďĞĞŶ ĚĞƐĐƌŝďĞĚ ĂƐ ƚŚĞ  ‘ƉƌŽĨĞƐƐŝŽŶĂůŝƐĂƚŝŽŶ ? ĂŶĚ
 ‘ƉƐǇĐŚŽůŽŐŝƐĂƚŝŽŶ ?ŽĨ ĨĂŵŝůǇ ůŝĨĞ ?ǁŚĞƌĞ Ğǆpert opinion gains significance in the management of parent-child 
relationships, with a need to manage the emotional and psychological development of children in their 
relationship with their parents, see e.g. E. Lee, J. Bristow, C. Faircloth and J. Macvarish, Parenting Culture Studies 
(Palgrave Macmillan, 2014); F. Furedi, Therapy Culture, Cultivating Vulnerability in and Uncertain Age (London: 
Routledge, 2003). 
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ƉĞƌĨŽƌŵĞĚ ŝŶ Ă ƉĞƌĨƵŶĐƚŽƌǇ ?  ‘ƚŝĐŬ ďŽǆ ? ŵĂŶŶĞƌ ? ,ĞƌĞ ?Ă ƐĞŶƐĞ ƚŚĂƚ ŵŽƐƚ ƉĞŽƉůĞ ĂƌĞ  ‘ŶŽƌŵĂů ? ǁĂƐ
nonetheless accompanied by a generalised unease regarding the possibility of treating someone who 
turned out to be a seriously inadequate parent or, in the worst eventuality, a paedophile. 
 
On the basis of our interviews, we might suggest a slight divergence between the HFEA  W which 
appears to place proportionately greater weight on a desire to avoid any hint of discrimination  W and 
clinic staff, whose gaze is more tightly trained on child welfare.  While this is no more than a difference 
of emphasis, our research also suggests that the attempt to resolve such issues by subtle changes to 
the wording in the Code of Practice is unlikely to succeed.  Notably, as we discuss below, the term 
 ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?ǁĂƐŶĞŝƚŚĞƌǁŝĚĞůǇƵƐed nor well understood by clinic staff, notwithstanding 
detailed HFEA guidance on how it should be interpreted.  If seriously concerned to influence practice, 
the HFEA might be advised to consider the suggestion made by several of our respondents: to devise 
a forum where advice could be sought or views shared regarding ƐƉĞĐŝĨŝĐ ‘ŚĂƌĚĐĂƐĞƐ ? ?  In addition to 
providing support to clinics, this would allow for pooling of experience across the sector.    
 
We also noted a significant belief amongst interviewees that the law was following clinical practice 
rather than vice versa.  This is a particularly interesting finding given that the regulatory framework 
introduced in 1990 replaced an earlier system of self-ƌĞŐƵůĂƚŝŽŶ ?ǁŚĞƌĞĐůŝŶŝĐŝĂŶƐ ?ƌŽůĞŝŶĚĞǀĞůŽƉŝŶŐ
standards and guidelines was foregrounded.  Our findings on this point would suggest a close 
congruity between these two models of regulation, with dynamic interaction between the regulator 
and regulated rather than a top-down process of development of guidelines.    
4 Interaction of legal and other norms  
 
The above findings demonstrate a reasonably close fit between the existing law and practice, with the 
regulation largely welcomed as supporting and, indeed, following clinical practice.  However, the fine 
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detail within this broad brushstroke picture is more complicated.  Professional practice is influenced 
by a range of influences, including not just regulation but also the moral views and emotional reactions 
of clinic staff, economic constraints and incentives, NHS rationing criteria, and other professional 
norms (here, most notably around counselling).  These coexist and interrelate in complex ways.  Here, 
we first deal briefly with the former factors, before moving on to deal in more detail with the two 
latter, which emerged as particularly significant.   Each of these factors complicates the claim that the 
ƌĞĨŽƌŵŚĂƐƌĞƐƵůƚĞĚŝŶĂƐƚƌĂŝŐŚƚĨŽƌǁĂƌĚĚĞĐƌĞĂƐĞŝŶƐĐƌƵƚŝŶǇŽĨƉĂƚŝĞŶƚƐ ?ĨƵƚƵƌĞƉĂƌĞŶƚŝŶŐĂďŝůŝƚǇ ? 
 ǯ 
 
First, clinic staff are not automatons: they have their own moral views, cultural beliefs, and emotional 
reactions (sometimes strong ones) to patients.60  In one case: 
 
 ŝƚ ǁĂƐ ŐŽŝŶŐ ƚŽ ďĞ ƐĞƌŝŽƵƐ ƌŝƐŬ ƚŽ ƚŚĞ ƉĂƚŝĞŶƚ ?Ɛ ůŝĨĞ ŝĨ ƐŚĞ ǁĞƌĞ ƚŽ ĐŽŶĐĞŝǀĞ ĂŶĚ ƚŚĞ ĞƚŚŝĐs 
committee argued that it was her choice and my view was well, if she was going  W this is going 
to sound terrible  W if ƐŚĞǁĞƌĞŐŽŝŶŐƚŽŬŝůůŚĞƌƐĞůĨ ?ƚŚĂƚǁŽƵůĚďĞŚĞƌĐŚŽŝĐĞďƵƚƐŚĞĐŽƵůĚŶ ?ƚ
ask us to do it for her.  And my concern is then for  W apart from the fact she had an existing 
ĐŚŝůĚ ? ? ? whose welfare was a major issue  W then we have all the staff at the clinic who would 
have been involved had she died because we had agreed to treat her [...] WĞƐĂŝĚ ? ‘we feel 
yes, there is an element of patient ĐŚŽŝĐĞďƵƚŝƚ ŝƐĂůƐŽŽƵƌĐŚŽŝĐĞĂŶĚǁĞ ?ƌĞƐĂǇŝŶŐŶŽ ?ǁĞ
don ?ƚǁĂŶƚƚŽƉƵƚŚĞƌƚŽƚŚŝƐƌŝƐŬ ? (PR). 
                                                          
 
60 On the importance of taking account of the emotions of those charged with interpreting and applying 




This also illustrates the extent to which different kinds of concerns (not to harm the patient, to protect 
the welfare of an existing child, and to avoid negative emotional impact on staff) can become 
entwined.  In another case, treatment was refused becauƐĞ ŽĨ ƚŚĞ ƐƚĂĨĨ ?Ɛ ƵŶĞĂƐĞregarding the 
polygamous relationship of the couple requesting treatment, the issues that the periodic absence of 
the father presented for child welfare, ĂŶĚƚŚĞǁŽŵĂŶ ?ƐƌĞƉŽƌƚĞĚĚŝƐƚƌĞƐƐƌĞŐĂƌĚŝŶŐƚŚĞƌĞůĂƚŝŽŶƐŚŝƉ P 
 
a man who was Sudanese or Saudi or something was coming with a person we thought was 
his wife but it also became clear from comments that she had made to the nurses that he had 
another wife and that was a real barrier.   ? ?tĞƚŽůĚƚŚĞŵ ?  ‘zŽƵƌƐŽĐŝĂůŶŽƌŵƐĂŶĚŽƵƌƐĂƌĞ
different.  In this country, you know, having two wives is not legal or having two people is just 
not something we can accept and, you know, you need to be ĐŽŵŵŝƚƚĞĚƚŽƚŚŝƐƉĞƌƐŽŶ ? ?ĂŶĚ
ǁĞĨĞůƚƚŚĂƚǁĞǁŽƵůĚŶ ?ƚƉƌŽŐƌĞƐƐǁŝƚŚƚƌĞĂƚŵĞŶƚƵŶƚŝůƚŚĂƚŚĂĚďĞĞŶƌesolved  ? ? ? ?tĞ ?ƌĞ
giving this couple a child between them and yet if this man is not committed to her and is 
going to spend six months of his life off with somebody else, given that we have this 
framework which was to think about the welfare of the child ?/ĚŽŶ ?ƚƚŚŝŶŬƚŚĂƚ ?ƐĂŐŽŽĚǁĂǇ
ƚŽďƌŝŶŐƵƉƚŚĞĐŚŝůĚ ?ƚŽŚĂǀĞĂĨĂƚŚĞƌǁŚŽǁŽŶ ?ƚďĞĂƌŽƵŶĚŵŽƐƚŽĨ the time or even half the 
time (doctor). 
 
Staff are also inevitably concerned with the feelings and views of their colleagues and another decision 
against treatment was reported as motivated primarily by the conflict that a case was causing within 
the multidisciplinary team: 
 
 ‘The chap had been convicted  W ŝƚǁĂƐĞǆƉŽƐŝŶŐŚŝŵƐĞůĨƚŽĐŚŝůĚƌĞŶ ?ĂƐ/ƌĞĐĂůů ? ? ? ?ƐŽƚŚĞƌĞĨŽƌĞĂƌŝƐŬ
and was on the register, but it was a spent offence from many years before. The clinician felt that very 
ĐŽŵƉĂƐƐŝŽŶĂƚĞŝĚĞĂƚŚĂƚ ? ? ?ŚĞ ?ĚĚŽŶĞŚŝƐŬŝŶĚŽĨƉƵŶŝƐŚŵĞŶƚĂŶĚ ? ? ?ŚĞǁĂƐŐŽŝŶŐƚŽŐŽŽŶƚŽƚƌĞĂƚ
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but it was actually a member of nursing staff who kind of blew the whistle anonymously through an 
ĂŶŽŶǇŵŽƵƐůĞƚƚĞƌ ? ? ? ?DǇǀŝĞǁǁĂƐƚŚĂƚ ?ƚŚĂƚĐŚŝůĚƉƌŽƚĞĐƚŝŽŶ ?ĐŚŝůĚĂďƵƐĞŽƌƌŝƐŬŝƐŶŽƚĂďŽƵƚĚŽŝŶŐ
yoƵƌƐĞŶƚĞŶĐĞ ?ŝƚ ?ƐĂůŝĨĞ-ůŽŶŐƌŝƐŬĂŶĚƚŚĂƚǁĂƐĂŚƵŐĞŝƐƐƵĞ ? ? ?dŚĞǇĐŽŶƚĂĐƚĞĚƚŚĞ'WĂŶĚƚŚĞŶƚŚĞ
ethics committee wanted more information and I think ŚĞŐĂǀĞƉĞƌŵŝƐƐŝŽŶ ?/ƚŚŝŶŬŚĞŐĂǀĞƉĞƌŵŝƐƐŝŽŶ
ĨŽƌƉƌŽďĂƚŝŽŶƚŽďĞĐŽŶƚĂĐƚĞĚďƵƚ/ĚŽŶ ?ƚƚŚŝŶŬǁĞŐŽƚƚŚĂƚĨĂƌďĞĐĂƵƐĞĞƚŚŝĐƐƐĂŝĚ ? ‘tĞ ?ƌĞŶŽƚŚĂƉƉǇ
ĂďŽƵƚƚŚŝƐ ? ? it was more because of the conflict it was causing in the clinical team that they decided 
ŶŽƚƚŽƚƌĞĂƚ ? ?ĐŽƵŶƐĞůůŽƌ ? ? 
  
OƵƌƌĞƐƉŽŶĚĞŶƚƐ ?ĞŵŽƚŝŽŶĂůƌĞĂĐƚŝŽŶƐƚŽƚŚĞƉĂƚŝĞŶƚƐƚŚĞǇĞŶĐŽƵŶƚĞƌĞĚĂƌĞĂƉparent in many of the 
other comments reported in this paper.  Staff frequently noted their own feelings as something to be 
managed or overcome.  For example, the doctor who told us about the polygamy case reported 
worrying about whether the refusal of treatment was racist or culturally insensitive.  The obvious, but 
nonetheless crucial, point here is that regulation is interpreted and applied by real people, with their 
own normative commitments, cultural beliefs and emotional reactions to the clients that they see 
and, further, that these people are embedded in working relationships that have their own complex 
dynamics.61   
 
Economic constraints and incentives 
 
Second, in addition to being part of the health service, assisted reproduction is big business.62   Where 
a patient is refused treatment on welfare grounds, this may also represent turning away income.   
                                                          
61 ibid. 
 
62 D ?ƌĂǌŝĞƌ ? ‘ZĞŐƵůĂƚŝŶŐƚŚĞZĞƉƌŽĚƵĐƚŝŽŶƵƐŝŶĞƐƐ ? ? ? ? ? ? ? Med L Rev 166, 176 W7; Lee and Morgan, above n 
4 at 164. 
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Perhaps unsurprisingly, no clinic told us about someone that they had decided to treat for monetary 
reasons in the face of serious welfare concerns but we did hear suspicions that some other clinics were 
less professional and were inappropriately influenced by financial considerations in their assessment 
practices:  
 
WĞ ?ǀĞŚĞĂƌĚŽĨĐĂƐĞƐŝŶŽƚŚĞƌĐůŝŶŝĐƐǁŚĞƌĞƉĞŽƉůĞŚĂǀĞďĞĞŶƚƌĞĂƚĞĚĂŶĚǇŽƵǁŽƵůĚŶ ?ƚpossibly have 
treated them, ĂŶĚŝĨǁĞ ?ǀĞƚƵƌŶĞĚƉĞŽƉůĞĚŽǁŶŚĞƌĞ ?ǁĞŬŶŽǁƚŚĂƚƚŚĞǇ ?ǀĞŐŽŶĞŽŶĞůƐĞǁŚĞƌĞĂŶĚ
accessed treatment [...] I think because assisted conception is a business, it does make it harder 
ďĞĐĂƵƐĞ ?ǇŽƵŬŶŽǁ ?ǇŽƵ ?ƌĞƚƵƌŶŝŶŐďƵƐŝŶĞƐƐĂǁĂǇand especially if you know the clinic down the road 
will treat them whatever, but I think as a clinic, you have to have integrity and you have to have 
standards (PR). 
 
Financial considerations also play an obvious role in determining the extent to which clinics are able 
to follow the Code of Practice: for example, below we note that few clinics complied with the 
recommendation to use different personnel for welfare assessment and counselling, with one telling 
us specifically that they had drastically reduced the number of counsellors in the clinic for financial 
reasons.63   
 
Eligibility for NHS funding 
 
Third, we found some seepage between the welfare assessment and assessment for NHS funding 
eligibility. At the time we conducted our research, a non-mandatory guideline issued by the National 
Institute for Health and Clinical Excellence (as it then was) recommended that three cycles of IVF 
                                                          
63 See further below.  KŶĞWZƚŽůĚƵƐƚŚĂƚ ‘ƉƵƌĞůǇƚŚƌŽƵŐŚĐŽƐƚ ? ?ǁŚĞƌĞĂƐĨŽƌŵĞƌůǇƚŚĞĐůŝŶŝĐŚĂĚĨŽƵƌĐŽƵŶƐĞůůŽƌƐ ?
now there was just one who worked part-time.   
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treatment should be provided to infertile couples who had an identified cause for their fertility 
problems or who had infĞƌƚŝůŝƚǇŽĨƚŚƌĞĞǇĞĂƌƐ ?ĚƵƌĂƚŝŽŶĂŶĚǁŚĞƌĞƚŚĞĨĞŵĂůĞƉĂƌƚŶĞƌǁĂƐĂŐĞĚĨƌŽŵ
23-39.64  Primary Care Trusts then developed their own funding criteria, which frequently introduced 
further restrictions.65  Typically, PCT criteria did not reflect purely clinical factors but might include, 
for example, relationship status, the age of the father, whether anyone in the family smokes, existing 
children in the family (with variation as to the relevance of whether such a child is still living at home, 
                                                          
64 See NICE (2004) CG11: Fertility: Assessment and Treatment for People with Fertility Problems.   Since we 
completed our research, the NICE guideline has been updated, see:  NICE (2013) CG156: Fertility Assessment 
and Treatment for People with Fertility Problems, available at 
http://www.nice.org.uk/nicemedia/live/14078/62769/62769.pdf (last visited 28 February 2014).  The new 
guideline, inter alia, retains the recommendation for three cycles of treatment for women of 39 and under; 
reduces the requirement for infertility from three to two years before treatment is recommended; and 
introduces a recommendation that women between 40-42 should be treated in some circumstances.    Since 
2013, while retaining the same acronym, NICE has been renamed as the National Institute for Health and Care 
ǆĐĞůůĞŶĐĞ ?E/ ?ƐŐĞŶĞƌĂůĚƵƚŝĞƐĂŶĚĨƵŶĐƚŝŽŶƐĂƌĞŶŽǁƐĞƚŽƵƚŝŶƚŚĞ,ĞĂůƚŚĂŶĚ^ŽĐŝĂůĂƌĞĐƚ ? ? ? ? ? ? ?WĂƌƚ ? ? 
 
65 Department of Health, PCT Survey  ? Provision of IVF in England 2007 (2008), available at: 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085665 
last visited 28 February 2014).   Since we completed our research, Clinical Commissioning Groups have taken 
over responsibility for purchasing infertility treatment services, generally relying on broadly similar eligibility 
criteria.  See National Infertility Awareness Campaign (2014) Assisted Conception Needs Assisted 
Implementation: a Report into the Status of NHS Fertility Services in England, available at: 
http://www.infertilitynetworkuk.com/uploaded/NIAC/Assisted%20Conception%20Needs%20Assisted%20Impl
ementation.pdf (last visited 28 February 2014), which found that the majority of Clinical Commissioning Groups 
do not yet fund fertility services to the level expected by NICE.  The findings of our research regarding the 
possible distorting effects on the welfare assessment of additional restrictions introduced by funders thus retain 
relevance.  
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is under 16, or is adopted) and whether infertility results from sterilisation.66  Some eligibility criteria 
(such as maternal age) had both clinical and non-clinical dimensions and others were arguably justified 
by the fact that funding for treatment services is a severely limited resource and ought thus to be 
allocated where it meets the most pressing need or can achieve the greatest good.  However, the 
criteria can sometimes appear arbitrary,67 and restricting access to treatment on non-clinical grounds 
risks appearing inconsistent with the heavy emphasis on non-discrimination that characterises the 
regulatory framework described above.   
 
Our study focused on the welfare assessment process rather than the broader issue of how patients 
seeking treatment might be filtered out over the course of the entire journey to obtaining treatment.  
Notably, those who fail to meet relevant funding criteria are likely never to reach a clinic.  What was 
interesting for our purposes, however, was the extent to which a separation is consistently maintained 
between welfare assessment and consideration of funding eligibility.68  Where seepage between these 




67 R. Kennedy,  C. Kingsland,  A. Rutherford,  M. Hamilton, W. Ledger,  ‘Implementation of the NICE Guideline  W 
Recommendations from the British Fertility Society for National Criteria for NHS funding of Assisted Conception ? 
(2006) 9(3) Human Fertility 181. 
68 ^ĞĞĂůƐŽŽƵŐůĂƐ ?Ɛ ? ? ? ? ? ?ĞĂƌůǇƐƚƵĚǇŽĨƚŚĞŽƉĞƌĂƚŝŽŶŽĨƚŚĞ ? ? ? ?Đƚ ?above, n 39, 64:  ‘[c]learly funding is a 
ƉƌŽďůĞŵŝŶƚŚĞE,^ĂŶĚƚŚĞƌĞŵĂǇďĞĂǁŝƐŚƚŽĐŚĂŶŶĞůĂǀĂŝůĂďůĞƚƌĞĂƚŵĞŶƚƐƚŽƚŚŽƐĞĚĞĞŵĞĚŵŽƐƚŝŶŶĞĞĚ ?
value judgements play a part in rationing healthcare resources. It seems that patients who do not fit the standard 
model of a heterosexual couple in a stable relationship may be regarded as less justified and less well qualified 
ƚŽ ďĞ ƉĂƌĞŶƚƐ ĂŶĚƐŽŶŽƚ ĞŶƚŝƚůĞĚ ƚŽ ƚĂŬĞƵƉƐĐĂƌĞ ƌĞƐŽƵƌĐĞƐ  ? ^ŝŵŝůĂƌůǇ ǁŽŵĞŶ ŽǀĞƌĂ ĐĞƌƚĂŝŶ ĂŐĞ ŵĂǇ ďĞ
excluded not just because they are less likely to succeed in treatment but also because it may be felt to be 
ŝŶĂƉƉƌŽƉƌŝĂƚĞƚŽĐƌĞĂƚĞ ‘ĞůĚĞƌůǇ ?ƉĂƌĞŶƚƐ ? ? 
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processes occurs, regardless of what clinic staff had told us regarding a presumption to treat and light 
touch welfare assessment, consideration of funding eligibility reintroduces some elements of scrutiny 
that are no longer carried out in the name of child welfare. 
 
First, while the risk analysis mandated by section 13(5) does not suggest that a woman must be in a 
relationship in order to receive treatment, many PCTs required that patients should have been in a 
relationship for about two years as a condition of funding. Such rules presented difficulties for clinics, 
as they were required to determine whether patients presenting as a couple, weƌĞŝŶĨĂĐƚĂ ‘ĐŽƵƉůĞŝŶ
a ƐƚĂďůĞƌĞůĂƚŝŽŶƐŚŝƉ ? and a perceived lack of stability was sometimes described as a welfare concern. 
Concerns were typically referred to the counsellor but assessing stability is not easy and might involve 
a detailed scrutiny of a relationship.   
 
EŽǁ/ ?ǀĞŚĂĚƚŽƚĂůŬǁŝƚŚŵǇĐŽůůĞĂŐƵĞƐƐŽŵĞƚŝŵĞƐ Wmy counselling colleagues  W ĂŶĚƐĂǇ ? ‘,ŽǁĚŽǇŽƵ
ĚĞĨŝŶĞĂĐŽƵƉůĞ ? ?ŶĚ ?ǇŽƵŬŶŽǁ ?ĂƐŽĐŝĂůǁŽƌŬĞƌƐĂŝĚƚŽŵĞ ?ƐŚĞƐĂŝĚ ? ‘wĞůů/ƚŚŝŶŬŝƚ ?ƐǁŚĞƚŚĞƌƚŚĞǇ
ĂĐƚƵĂůůǇĞĂƚĂƚƚŚĞƐĂŵĞƚĂďůĞ ? ?ŶĚƚŚĞŶƐŽŵĞďŽĚǇĞůƐĞƐĂŝĚ ? ‘tĞůůŝƚ ?ƐǁŚĞƚŚĞƌƚŚĞǇƐŚĂƌĞĂďĞĚ ? ?ďƵƚ
ƚŚĞǇ ?ƌĞŶŽƚ ?ƚŚĂƚǁŽƵůĚŶ ?ƚƚĞůůǇŽƵƚŚĂƚƚŚĞǇ ?ƌĞĂĐŽƵƉůĞ ?ǁŽƵůĚŝƚ ?^ŽŵĞďŽĚǇƐĂŝĚ ? ‘do they share a 
dsůŝĐĞŶĐĞ ? ?zŽƵŬŶŽǁ ?ǇŽƵĐŽƵůĚŚĂǀĞ a girlfriend and a boyfriend (ĂŶĚ/ ?ǀĞŚĂĚthis before), a girlfriend 
ĂŶĚĂďŽǇĨƌŝĞŶĚǁŚŽ ?ǀĞďĞĞŶƚŽŐĞƚŚĞƌƋƵŝƚĞůŽŶŐƚĞƌŵ ?ĚŽŶ ?ƚĂĐƚƵĂůůǇůŝǀĞŝŶƚŚĞƐĂŵĞŚŽƵƐĞ ?^ŚĞůŝǀĞƐ
ǁŝƚŚŚĞƌƉĂƌĞŶƚƐ ?ŚĞůŝǀĞƐǁŝƚŚŚŝƐƉĂƌĞŶƚƐďĞĐĂƵƐĞŝƚ ?ƐũƵƐƚĞĂƐŝĞƌĨŽƌƚŚĞŝƌďĞŶĞĨŝƚƐĂŶĚŝĨƚŚĞǇ ?ĂŶĚ
when I said to them,  ‘well surely having a child together, it is better a supportive, stable relationship for 
ǇŽƵƚŽĂĐƚƵĂůůǇƐŚĂƌĞĂƉůĂĐĞƚŽŐĞƚŚĞƌ ? ?ĂŶĚƚŚĞǇƐĂŝĚ ? ‘well when I get pregnant, ƚŚĞŶǁĞ ?ůůďĞĨŽƵŶĚĂ
ƉůĂĐĞƚŽŐĞƚŚĞƌ ? ?ƐŽǇĞƐ ?ǇŽƵĐŽƵůĚƐĂǇŝƚ ?ƐĨŝŶĂŶĐŝĂů.  But iƐƚŚĂƚĨŽƌƵƐƚŽƐĂǇƚŚĂƚƚŚĞǇ ?ƌĞŶŽƚĂĐŽƵƉůĞ ?
dŚĞǇ ?ǀĞďĞĞŶŝŶĂůŽŶŐƚĞƌŵƌĞůĂƚŝŽŶƐŚŝƉďƵƚƚŚĞǇĚŽŶ ?ƚĂĐƚƵĂůůǇůŝǀĞƚŽŐĞƚŚĞƌ ?/ŵĞĂŶƐŽŵĞĐůŝŶŝĐƐ ? ? ? 
do say they have to have the same address (counsellor). 
 
Women who attended the clinic with more than one partner over time provoked particular concerns.  
For example, one woman who presented with four different partners over a number years, never 
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achieved the ƚǁŽǇĞĂƌ ‘ƐƚĂďůĞ ?ƌĞůĂƚŝŽŶƐŚŝƉƚŚĂƚǁŽƵůĚrender her eligible for NHS treatment at the 
point that she arrived at the top of the waiting list.  The interviewee who described this case was clear, 
however, that the  ‘ŝŶƐƚĂďŝůŝƚǇ ?ŝŶŚĞƌpersonal life made it equally impossible to accept her as a self-
funding client, notwithstanding the fact that she could have been accepted for (self-funded) treatment 
were she single.   
 
Further, a desire to establish their eligibility for funding could sometimes lead patients to attempt to 
deceive clinics about their circumstances.   If discovered, this could then become cause for broader 
concern, with deception as a factor that potentially triggers the need for further investigation of a 
woman or couple under the Code of Practice.69   
 
[The criterion is that they must] live together for a year  ? ? ?ƵŶůĞƐƐƚŚĞǇ ?ǀĞŐŽƚĂ[very good] reason 
behind it. So as soon  W /ƚŚŝŶŬŝƚ ?ƐƚŚĞƐmell a rat sort of law of thumb  W as soon as you think, hold on a 
minute, ǁŚĂƚƚŚĞǇ ?ƌĞƚĞůůŝŶŐƵƐĚŽĞƐŶ ?ƚŵĂƚĐŚ ? ?that raises an issue of] ƚƌƵƐƚďĞĐĂƵƐĞƚŚĞƌĞ ?ƐĂƚƌƵƐƚ
relationship and, you know, they expect to trust us to do things right and we kind of expect them to tell 
the truth because  ? ? ?ŚŽǁĐĂŶǇŽƵƚƌƵƐƚƐŽŵĞďŽĚǇǁŚŽ ?ƐďĂƐŝĐĂůůǇůǇŝŶŐƚŽǇŽƵ (PR)?  
 
Secondly, many PCTs restricted treatment to couples who had no children (or none together).  
Although past conceptions and births are significant to a medical assessment of currently infertile 
patients, again the precise significance of questions about existing children was not always clear. 
Having existing children living elsewhere could be taken as an indicator of children having been taken 
into care or residence being awarded to another parent. Again, there was some blurring in the 
ŝŶƚĞƌǀŝĞǁĞĞƐ ?ŶĂƌƌĂƚŝǀĞƐ as to whether this question was required for funding purposes or for the 
welfare of the child assessment.  For example, this counsellor explained the presence of questions 
                                                          
69 HFEA (2009), above n 31, para 8.13. 
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regarding length of cohabitation and existence of other children ŽŶƚŚĞĐůŝŶŝĐ ?Ɛwelfare assessment 
form in this way, also revealing an important gendered difference in how responses were interpreted: 
 
dŚĞǇ ĂƌĞ  ‘ǁĞůĨĂƌĞ ŽĨ ƚŚĞ ĐŚŝůĚ ? questions because, you know, the recommendation is that we treat 
people who are in a stable relationship  ? ? ? ? /ĨƚŚĞǇŚĂǀĞĂŶǇĐŚŝůĚƌĞŶ ?ŝƚ ?ƐŶŽƚĂƵƚŽŵĂƚŝĐĂůůǇĂ ‘ǁĞůĨĂƌĞ
ŽĨ ƚŚĞĐŚŝůĚ ? but if they are not living with them then you know it could be highlighting issues, why 
ŚĂǀĞŶ ?ƚƚŚĞǇŐŽƚĐƵƐƚŽĚǇŽĨƚŚĞĐŚŝůĚƌĞŶ ?/ƚŚŝŶŬŚĞƌĞǁĞ ?ƌĞĂǁĂƌĞƚŚĂƚƚŚĞƌĞŵŝŐŚƚďĞĂĚŝĨĨĞƌĞŶĐĞ
between men and women because if a man answerƐ ? ‘ǇĞƐ/ŚĂǀĞĐŚŝůĚƌĞŶďƵƚƚŚĞǇĂƌĞůŝǀŝŶŐǁŝƚŚƚŚĞŝƌ
ŵŽƚŚĞƌ ? ?ǁĞĚŽŶ ?ƚĂƐƐƵŵĞƚŚĞƌĞŝƐĂŶǇŝƐƐƵĞ ?ďƵƚŝĨŝƚ ?ƐĂǁŽŵĂŶǁŚŽŚĂƐĐŚŝůĚƌĞŶƵŶĚĞƌƚŚĞĂŐĞŽĨ ? ?
who are not living with her, then we may assume that there may be issues (counsellor). 
 
Thirdly, it was not always clear whether questions relating to parental age or smoking in the family 
reflected clinical factors, funding eligibility or child welfare concerns, with the following extracts showing 
the extent to which these factors were sometimes entwinĞĚŝŶƐƚĂĨĨ ?ƐŶĂƌƌĂƚŝǀĞƐ ? 
 
Interviewer: Does the age of either parent ever get discussed as a welfare concern? 
Respondent: Yes it does, because we have NHS criteria, we have upper age limits for parents and lower 
age limits as well, so I think if there was a very big mismatch, we might have some concerns (PR). 
 
Respondent: ǁŚĞŶƚŚĞǇĐŽŵĞƚŚƌŽƵŐŚĨŽƌĂůŝĐĞŶƐĞĚƚƌĞĂƚŵĞŶƚ ?ƚŚĞƌĞ ?ƐĂŶŽƚŚĞƌĨŽƌŵƚŚĂƚ[the woman 
and her partner] sign which is a no-smoking agreement and they actually get told that if we think theǇ ?ƌĞ
ƐŵŽŬŝŶŐ ?ǁĞĐĂŶĚŽĂƐŵŽŬĂůŝƐĞƌƚĞƐƚŽŶƚŚĞŵ ?ŶĚǁĞĐĂŶƐƚŽƉƚƌĞĂƚŵĞŶƚŝĨǁĞƚŚŝŶŬƚŚĂƚ ?ƐƚŚĞĐĂƐĞ ?
Interviewer: ŶĚƚŚĂƚ ?ƐĂůůƚŽĚŽǁŝƚŚĨƵŶĚŝŶŐ ?
Respondent: Yes, and also the effect to the child  W the unborn child and smoking  W /ŵĞĂŶǁĞ ?ƌĞŶŽƚ 
ĚĞĂůŝŶŐǁŝƚŚĂĨŽĞƚƵƐĂƐƐƵĐŚďƵƚƚŚĞǇ ?ǀĞŐŽƚƚŽƐƚŽƉĂƚƚŚŝƐƐƚĂŐĞ ? 
Interviewer: But is it a welfare of the child issue, rather than about the effectiveness of treatment? 
Respondent: I think it is a mixture. 
Interviewer: And can you see people being refused treatment because of smoking? 
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Respondent: They have been, yes.  ? ? ? Anybody who has said on their history that they are smoking or 
anybody that we think is ƐŵŽŬŝŶŐ ?ǁĞũƵƐƚĚŽŶ ?ƚĐĂůůƚŚĞŵƵƉĂŶĚǁĞƐĂǇƚŽƚŚĞŵ P ‘ǁĞĐĂŶ ?ƚĐĂůůǇŽƵƵƉ
ƵŶƚŝůǇŽƵ ?ǀĞƐƚŽƉƉĞĚ ?(nurse). 
 
Patients who required, but were ineligible for, NHS funding were unlikely even to arrive at the clinic.  
However, funding eligibility criteria nonetheless played a significant role in clinics, in suggesting an 
enhanced need for ƐĐƌƵƚŝŶǇŽĨƉĂƚŝĞŶƚƐ ? ĐŝƌĐƵŵƐƚĂŶĐĞƐ ? dŚĞƉŽƚĞŶƚŝĂů ĨŽƌĂďůƵƌƌŝŶŐŽĨďŽƵŶĚĂƌŝĞƐ
between funding eligibility and welfare concerns was exacerbated where clinics had modified the 
standard HFEA welfare assessment form to include questions relating to other purposes.  Four clinics 
included questions on the form regarding length of current relationship and whether a couple both 
lived at the same address and, where they did not, requesting explanation. Interviewees were not 
always clear whether this was due to fuŶĚŝŶŐ ƌĞƋƵŝƌĞŵĞŶƚƐ ? Ă ĐůŝŶŝĐ ?Ɛ ŽǁŶ ƉƌŽƚŽĐŽůƐ ? Žƌ ǁĞůĨĂƌĞ
concerns.  In one of these clinics, the form also asked about any children born in this or a previous 
relationship and where any minor children currently lived.  At the time of our visit, this clinic ?Ɛ welfare 
form was being updated to include further questions about alcohol and anti-depressant use.70   
 
Finally, this seepage may operate in both directions: ŝƚ ŝƐƉŽƐƐŝďůĞƚŚĂƚĂĐůŝŶŝĐ ?ƐƌĞůƵĐƚĂŶĐĞƚŽƚƌĞĂƚ
certain groups might impact on PCT (or now CCG) funding criteria.  One doctor told us that the local 
Wd ?Ɛ ĚĞĐŝƐŝŽŶ ƚŽ ĨƵŶĚ ƐĂŵĞ-ƐĞǆ ĐŽƵƉůĞƐ ďƵƚ ŶŽƚ ƐŝŶŐůĞ ǁŽŵĞŶ ǁĂƐ  ‘partly because we felt very 
ƵŶĐŽŵĨŽƌƚĂďůĞ ƚƌĞĂƚŝŶŐ ƐŝŶŐůĞ ǁŽŵĞŶ ĂŶĚ ƚŚĞǇ ?ƌĞ ŚĂƉƉǇ ƚŽ ƚĂŬĞ ĂŶǇ ƌĞĂƐŽŶ ŶŽƚ ƚŽ ƚƌĞĂƚ ƉĞŽƉůĞ




                                                          
70 It is not known whether updates on the draft that we were shown were formally adopted at this clinic. 
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While the degree to which counsellors were routinely involved in the welfare of the child assessment 
varied considerably, a heavy reliance on counsellors represented an important shared strategy for 
ŝŶǀĞƐƚŝŐĂƚŝŶŐ  ‘ŚĂƌĚ ĐĂƐĞƐ ? ĂŶĚ ? ƉŽƚĞŶƚŝĂůůǇ ? ƌĞƐŽůǀŝŶŐ ĚŝƐĂŐƌĞĞŵĞŶƚƐ ?   Further, in the most clearly 
sustained departure that we found from the requirements of the regulatory framework, patients 
seeking treatment involving donated gametes or surrogacy were widely and strongly regarded as 
facing a complex set of issues, with counselling vital to their successful negotiation. Here, counselling 
tended to be described as being mandatory, with many interviewees stating an erroneous view that 
it was legally required.71  In those clinics that were aware that there was no legal requirement for 
counselling, the large majority noted that it was nonetheless a requirement imposed by the clinic, 
with others describing how, while implications counselling was not strictly obligatory, patients seeking 
donated gametes would be made 'more of an offer they can't refuse' to undergo it.   At the one clinic 
in our sample of twenty where counselling was neither a formal nor de facto requirement, this was a 
source of marked regret for one interviewee:  
 [Patients are] pretty strongly invited, to have counselling  W implications counselling  W but if they say 
ƚŚĞǇĚŽŶŽƚǁĂŶƚŝƚ ?ƚŚĞǇƚŝĐŬƚŚĂƚƚŚĞǇ ?ǀĞďĞĞŶŝŶǀŝƚĞĚƚŽĚŽŝƚ ?ƵƚƚŚĞǇĚŽŶ ?ƚŚĂǀĞƚŽĂŶĚƚŚĂƚ ?ƐĂŐƌĞĂƚ
concern for me because the folk who are probably are most resistant to the clinical implications are the 
ŽŶĞƐǁŚŽƉƌŽďĂďůǇǁŝůůƐĂǇ ? ‘ǁĞĚŽŶ ?ƚǁĂŶƚƚŽ ?ĂŶĚƚŚĞŝƌĨĞĂƌůĞǀĞůǁŝůůďĞŚŝŐŚĨŽƌƐŽŵĞƌĞĂƐŽŶ ?ǇŽƵ
know, and that could probably be well supported or helped in a counselling session (counsellor). 
 
                                                          
71 ss.13 and 13A of the 1990 Act merely provide that patients must be offered a 'suitable opportunity to receive 
proper counselling'.   The Code of Practice is equally clear that the decision of whether to accept the counselling 
belongs to patients, stating that 'the centre should allow enough time before treatment starts for patients to 
consider the offer and to take up the opportunity of counselling if they so choose', ibid, para 3.2.  The emphasis 
in each case is ours.  See further, Blyth, n 22. 
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Almost all patients using donated gametes are thus invited to discuss the issue of how to inform a 
future child of the circumstances of his or her conception.   While some clinic staff were categorical 
that there could be no slippage between this implications counselling and the welfare assessment, 
others were less clear.72  For example, this respondent suggested that a discussion about disclosure 
ǁĂƐĂ ‘ĚŽŽƌǁĂǇ ?ŝŶƚŽĨƵƌƚŚĞƌĞǆƉůŽƌĂƚŝŽŶŽĨƚŚĞĐŽƵƉůĞ ?ƐƐƵŝƚĂďŝůŝƚǇĨŽƌƚƌĞĂƚŵĞŶƚ P 
 
^ŽƚŚĞĚŽŽƌǁĂǇŝŶŝƐďĞĨŽƌĞǁĞƐƚĂƌƚũƵƐƚŐŽŝŶŐ ? ‘Dŵŵ ?/ǁŽŶĚĞƌŝĨƚŚĞǇ ?ƌĞƋƵŝƚĞŶŽƌŵĂů ? ?  ? ? ? just by 
ŚĂǀŝŶŐƚŚĞĐŽŶǀĞƌƐĂƚŝŽŶŽĨ ? ‘^ŽĂƌĞǇŽƵŐŽŝŶŐƚŽƚĞůůƚŚĞŵ ? ?  ? ? ?EŽǁŽďǀŝŽƵƐůǇǁĞĐĂŶ ?ƚĨŽƌĐĞƚŚĞŵ ?
dŚĞƌĞ ?ƐŶŽůĂǁ ? ? ? ďƵƚĐĞƌƚĂŝŶůǇĂĨůĂŐ ?ƐŐŽŝŶŐƵƉŝĨƐŽŵĞŽŶĞ ?ƐƐĂǇŝŶŐŶŽ ?ŽƌƚŚĞƌĞŝƐĂĚŝĨĨĞƌĞŶĐĞŝŶƚŚĞ
couple, ƐŽƚŚĂƚƐĂǇƐƐŽŵĞƚŚŝŶŐĞůƐĞ ?ĚŽĞƐŶ ?ƚŝƚ ?dŚĂƚ ?ƐůŝŬĞƚŚƉĂƌĞŶƚŝŶŐƐƚǇůĞƐĂƌĞǀĞƌǇĚŝĨĨĞƌĞŶƚĂŶĚ
that could become conflict.  ^ŽǇĞĂŚ ?ĂƵƚŽŵĂƚŝĐĂůůǇƚŚĂƚ ?s welfare of the child concerns. I wouldn ?ƚƐĂǇ
ŝŶŝƚƐĞůĨƚŚĞĨĂĐƚƚŚĂƚƚŚĞĐŚŝůĚŝƐŶ ?ƚŐŽŝŶŐƚŽďĞƚŽůĚ ?ĂůƚŚŽƵŐŚ/ƚŚŝŶŬŽŶĞĐŽƵůĚŵĂŬĞĂŶĂƌŐƵŵĞŶƚƚŽ
say that is  ? ? ?the welfare of the child is not being considered appropriately (PR). 
 
                                                          
72 Douglas ?Ɛ ĞĂƌůǇ ƐƚƵĚǇ ŽĨ ƚŚĞ ŽƉĞƌĂƚŝŽŶ ŽĨ ƚŚĞ ǁĞůĨĂƌĞ ĐůĂƵƐĞ ĞƋƵĂůůǇ ĨŽƵŶĚ ĞǀŝĚĞŶĐĞ ŽĨ ƐůŝƉƉĂŐĞ ďĞƚǁĞĞŶ
counselling and welfare assessment, see (1993), above n 39, 66-7.  Further, our findings suggest that counselling 
may have achieved a significantly enhanced status in clinics since her research was carried out.   While 
counselling was not a central focus of her study and the questions that she asked were not restricted to 
counselling for those seeking donated gametes, she noted that most clinics would not refuse treatment to 
patients who refused to undergo implications counselling (1992), n 39, 21-2, suggesting that counselling had not 
yet achieved the widespread status of a requirement, as we found.  A 1990 report had similarly found that prior 
to the introductiŽŶŽĨƚŚĞ  ? ? ? ?Đƚ ?ŶŽƚǁŝƚŚƐƚĂŶĚŝŶŐƚŚĞ/ŶƚĞƌŝŵ>ŝĐĞŶƐŝŶŐƵƚŚŽƌŝƚǇ ?ƐƌĞĐŽŵŵĞŶĚĂƚŝŽŶƚŚĂƚ
ĐůŝŶŝĐƐƐŚŽƵůĚŽĨĨĞƌĂĐĐĞƐƐƚŽĂƉƉƌŽƉƌŝĂƚĞůǇƚƌĂŝŶĞĚĐŽƵŶƐĞůůŝŶŐƐƚĂĨĨ ?ƚŚĞƌĞǁĂƐ ‘ǀĞƌǇůŝƚƚůĞƐƉĞĐŝĨŝĐĐŽƵŶƐĞůůŝŶŐ ?
available and that which existed was typically done informally by the consultant.  See ILA Guidelines, para 13(g) 
and H Harman, Trying for a Baby: a Report on the Adequacy of NHS Infertility Services (1990), both cited in Lee 
and Morgan, n 4, 182. 
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In earlier editions of the Code of Practice, the prospective ƉĂƌĞŶƚƐ ?ĂďŝůŝƚǇ to tell the child about the 
circumstances of conception was routinely considered as part of the welfare checklist of factors that 
clinicians must consider before accepting someone for treatment.  It was only in 2007 that this was 
specifically taken out of this list, with a separate paragraph inserted to recommend that all prospective 
parents be advised of the need to tell their children.73  As such, the above response may reflect the 
residue of earlier working practices. Equally, however, broader popular debates have placed a heavy 
emphasis on the ĐŚŝůĚ ?Ɛ ‘ƌŝŐŚƚƚŽŬŶŽǁ ? the circumstances of his or her conception, with this frequently 
cast as ĞƐƐĞŶƚŝĂůĨŽƌĂĐŚŝůĚ ?ƐǁĞůĨĂƌĞ ?74  Clinic staff were keenly aware of and, in many instances, are 
                                                          
73 HFEA, n. 26.  This was given additional weight in the reforms, which introduced a new s.13(6C) to the Act, 
ƉƌŽǀŝĚŝŶŐƚŚĂƚŝŶĨŽƌŵĂƚŝŽŶŵƵƐƚďĞŐŝǀĞŶƚŽƚŚŽƐĞŵĂŬŝŶŐƵƐĞŽĨĚŽŶĂƚĞĚŐĂŵĞƚĞƐĂďŽƵƚ ‘ ?Ă ?ƚŚĞŝŵƉŽƌƚĂŶĐĞŽĨ
informing any resulting child at an early age that the child results from the gametes of a person who is not a 
ƉĂƌĞŶƚŽĨƚŚĞĐŚŝůĚ ?ĂŶĚ ?ď ?ƐƵŝƚĂďůĞŵĞƚŚŽĚƐŽĨŝŶĨŽƌŵŝŶŐƐƵĐŚĂĐŚŝůĚŽĨƚŚĂƚĨĂĐƚ ? ? 
 
74  ?'ƵƌŶŚĂŵĂŶĚ: ?DŝŽůĂ ? ‘ZĞƉƌŽĚƵĐƚŝŽŶ ?ZŝŐŚƚƐ ?ĂŶĚƚŚĞtĞůĨĂƌĞ/ŶƚĞƌĞƐƚƐŽĨŚŝůĚƌĞŶ PƚŚĞdŝŵĞƐdŚĞǇƌĞŶ ?ƚ
A-ŚĂŶŐŝŶ ? ?  ? ? ? ? ? ?  ? ? <>:  ? ?.  See also Nuffield Council on Bioethics, Donor conception: Ethical Aspects of 
Information Sharing (2013), available at http://www.nuffieldbioethics.org/donor-conception, which argues that 
openness about donor conception is important in so far as it improves family relationships and adds to the well-
being both of parents and of donor-conceived people.  See further E. Blyth, M. Crawshaw, L. Frith, and C. Jones, 
 ‘Donor-conceived People's Views and Experiences of their Genetic Origins: A Critical Analysis of the Research 
ǀŝĚĞŶĐĞ ? ? ? ? ? ? ?19(4) Journal of Law and Medicine 769 for an overview of empirical research relating to donor 
anonymity, finding that it consistently reports that most donor-conceived people have an interest in securing 
information about their genetic and biographical heritage.  &ŽƌĂŶŽůĚĞƌƌĞǀŝĞǁ ?ĞǆƉůŝĐŝƚůǇĂƌŐƵŝŶŐƚŚĂƚĐŚŝůĚƌĞŶ ?Ɛ
ǁĞůĨĂƌĞŝƐŚĂƌŵĞĚďǇǁŝƚŚŚŽůĚŝŶŐƚŚŝƐŝŶĨŽƌŵĂƚŝŽŶƐĞĞ ?DĐtŚŝŶŶŝĞ ? ‘'ĂŵĞƚĞŽŶĂƚŝŽŶĂŶĚŶŽŶǇŵŝƚǇ ? ? ? ? ? ? ?
16(5) Human Reproduction 807.  Smart notes that this emerging consensus is relatively recent, with a prevailing 
view in earlier times being that it was better for secrets to be kept and the integrity of the nuclear family to be 
thus protected, see: C. Smart, Personal Life: New Directions in Sociological Thinking (Cambridge: Polity, 2007), 
122-32.   McWhinnie likewise notes that at the time of publishing her paper (in 2001), the dominant clinical 
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actively involved in these discussions. As such, it is not surprising to find interviewees discussing 
disclosure as a matter of child welfare notwithstanding the tension between this view and the rather 
narrower understanding of welfare given in the regulatory framework. 
 
Further, despite advice in the Code of Practice that any counselling should be kept quite distinct from 
processes of welfare assessment,75 only a small number of the clinics in our sample were able to 
provide more than one counsellor to enforce a clear distinction between therapeutic and implications 
counselling, on the one hand, and assessment counselling, on the other.  This exacerbated tensions in 
ƚŚĞĐŽƵŶƐĞůůŽƌ ?ƐƌŽůĞ ? with a range of views expressed regarding how easily these could be managed 
in practice.  Further, a number of interviewees raised more general issues regarding a lack of clarity in 
the role of counsellors.76  
 
I think we use counselling sometimes inappropriately as a profession in that we use it as an assessment 
ĞǆĞƌĐŝƐĞ ?ƐŽ/ ?ůůƐĂǇƚŽ ?the counsellor ? ? ‘/ ?ŵƌĞĂůůǇǁŽƌƌŝĞĚĂďŽƵƚƚŚŝƐ ĐŽƵƉůĞ ?ĂŶǇŽƵƐĞĞƚŚĞŵ ? ?And 
                                                          
practice was to favour the anonymity of donors and to prioritise the privacy of couples receiving treatment, ibid, 
807.  
75 HFEA, 2009, above n 31, ƉĂƌĂ ? ? ?ƉƌŽǀŝĚĞƐƚŚĂƚ P ‘ ?ƚ ?ŚĞƉƌŽǀŝƐŝŽŶŽĨĐŽƵŶƐĞůůŝŶŐ ŚŽƵůĚďĞĐůĞĂƌůǇĚŝƐƚŝŶŐƵŝƐŚĞĚ
ĨƌŽŵ P ?Ă ?ƚŚĞĂƐƐĞƐƐŵĞŶƚŽĨĂƉĞƌƐŽŶ ?ƐƐƵŝƚĂďŝůŝƚǇƚŽƌĞĐĞŝǀĞƚƌĞĂƚŵĞŶƚ ?ŽƌƚŽƐƚŽƌĞŽƌĚŽŶĂƚĞƚŚĞŝƌŐĂŵĞƚes or 
embryos; (b) the provision of information before obtaining consent or providing treatment, and (c) the normal 
ƌĞůĂƚŝŽŶƐŚŝƉďĞƚǁĞĞŶĐůŝŶŝĐĂůƐƚĂĨĨĂŶĚƉĂƚŝĞŶƚƐŽƌĚŽŶŽƌƐ ? ? 
 
76 This was also noted as a problem by Douglas, who noted that just over a third of the clinics in her sample 
routinely used the counsellor as a source of information in the welfare assessment. This, she argued, was 
ƉƌŽďůĞŵĂƚŝĐ ? ĂƐ ǁŚŝůĞ ƚŚĞ ŽĚĞ ŽĨ WƌĂĐƚŝĐĞ  ‘ĂƉƉĞĂƌƐ ƚŽĂƐƐƵŵĞ ƚŚĂƚ ĐŽƵŶƐĞůůŝŶŐ ĐĂŶ ďĞ ĚŝƐƚŝŶŐƵŝƐŚĞĚ ĨƌŽŵ
ĂƐƐĞƐƐŵĞŶƚ ?ƉĂƚŝĞŶƚƐĚŽŶŽƚĂůǁĂǇƐƐĞĞŝƚůŝŬĞƚŚŝƐ ? ? ? ? ? ?ĂďŽǀĞŶ ?9, 66. 
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actuaůůǇ ƚŚĂƚ ?Ɛ ŶŽƚ ǁŚĂƚ ĐŽƵŶƐĞůůŝŶŐ ŝƐ Ăůů ĂďŽƵƚ ? ŽƵŶƐĞůůŝŶŐ is there for the benefit of the couple 
ǁŚĞƌĞĂƐ/ ?ŵƵƐŝŶŐŝƚ ... to make a psychological evaluation of whether I think this couple are bonkers or 
not (PR). 
 
dŚŝƐĞǆƉĂŶƐŝŽŶ ŝŶ ƚŚĞ ƌŽůĞŽĨ ƚŚĞ ĐŽƵŶƐĞůůŽƌ ?ĂŶĚ ƚŚĞ ƌĞůŝĂŶĐĞ ŽŶ ĐŽƵŶƐĞůůŽƌƐ ŝŶĚĞĂůŝŶŐǁŝƚŚ  ‘ŚĂƌĚ
ĐĂƐĞƐ ? ?might also reflect a strategy for dealing with anxiety around future parenting ability noted 
above. 
5 Lesbian couples and single women seeking treatment  
 
The provision of treatment services to lesbian couples and single women has been a major focus of 
ĐŽŶĐĞƌŶƚŚƌŽƵŐŚŽƵƚƚŚĞůŝĨĞŽĨƚŚĞůĞŐŝƐůĂƚŝŽŶĂŶĚ ?ĂƐƐƵĐŚ ?ĐůŝŶŝĐƐ ?ĐƵƌƌĞŶƚƉƌĂĐƚŝĐĞŝŶƚŚŝƐĂƌĞĂŝƐŽĨ
particular interest.  In the early debates around IVF, lesbian couples and single women were typically 
conflated as raising the same potential problem: lack of suitable male role models for their children.77  
Some two decades on, a very different picture has emerged, with clinics telling us that they had 
 ‘become much more comfortable treating both lesbian couples and single women and not putting 
ƚŚĞŵƚŚƌŽƵŐŚĂŶǇƐƉĞĐŝĂůŚŽŽƉƐ ? ?WZ ? ?  Just one clinic in our sample of 20 had a welfare of the child 
protocol that still considered the treatment of single women and of patients in lesbian and gay 
ƌĞůĂƚŝŽŶƐŚŝƉƐ ƚŽ  ‘ŵĞƌŝƚ ĐĂƌĞĨƵů ĐŽŶƐŝĚĞƌĂƚŝŽŶ ? ? This clinic was still routinely referring requests for 
treatment from single women to its ethics committee and had only recently discontinued this practice 
for lesbian couples.   However, notwithstanding the fact that many interviewees talked about the need 
                                                          
77 D. ŽŽƉĞƌĂŶĚ ?,ĞƌŵĂŶ ? ‘'ĞƚƚŝŶŐƚŚĞ&ĂŵŝůǇZŝŐŚƚ P>ĞŐŝƐůĂƚŝŶŐ,ĞƚĞƌŽƐĞǆƵĂůŝƚǇŝŶƌŝƚĂŝŶ ? ? ? ? ?- ? ? ? ? ? ? ? ? ? ?-
1992) 10 Can J Fam L 41.  
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to avoid discrimination, heightened scrutiny of single women was still relatively common in our 
sample. 
 
Lesbian couples  
 
While we found a few lingering concerns regarding lesbian couples (again bearing the imprint of the 
former legislative provision), these were uncommon and the following two responses were, thus, 
untypical: 
Where the child would have no legal father you are expected to have ... you need to check out 
sŽŵĞďŽĚǇ ?ƐĂƚƚŝƚƵĚĞƚŽŵĞŶ ?/ƐƚŚĞƌĞŐŽŝŶŐƚŽďĞĂďĂůĂŶĐĞĚĂƚƚŝƚƵĚĞƚŽŵĞŶ ?dŚĂƚ ?ƐƚŚĞŽŶůǇƚŚŝŶŐ/ ?ůů
check out with a lesbian.  BƵƚŝĨǇŽƵ ?ǀĞŐŽƚĂƌŝƉ-roaring lesbian couple who are so anti-men [ ?] I came 
across one a couple of years ago [and] one of them was very, very anti-men. It was bloody ridiculous 
and of course it ĐĂŵĞŽƵƚƚŚĂƚƐŚĞ ?ĚďĞĞŶĂďƵƐĞĚ (counsellor). 
 
One of the risks is that they ... ƚŚĂƚƚŚĞǇĐĂŶďĞĐŽŵĞŝƐŽůĂƚĞĚŝŶƚŚĞŝƌƌĞůĂƚŝŽŶƐŚŝƉďĞĐĂƵƐĞƚŚĞǇ ?ƌĞĂ
lesbian couple [and] ĚŽŶ ?ƚŐĞƚŽƵƚĂŶĚĂďŽƵƚĂŶĚŵĞet people or have no people or friends or share 
experience with people, ƐŽŝƚ ?ƐĂƐŵƵĐŚĐŚĞĐŬŝŶŐƚŚĂƚƚŚĞǇ ?ǀĞŐŽƚƉĞŽƉůĞĂƌŽƵŶĚƚŚĞŵ ?/ƚŚŝŶŬ ?ĂŶĚƚŚĂƚ
ƚŚĞǇ ?ƌĞ ŶŽƚ ... ƚŚĞǇ ?ƌĞ ŶŽƚ ƐƚƵĐŬ ? ĐƚƵĂůůǇ ? / ƚŚŝŶŬ ƚŚĞ ĐŽƵƉůĞƐ ƚŚĂƚ ǁĞ ?ve seen have been very 
straightforward from the point of view of treating them and much less difficult to deal with from that 
point of view, and that discussion point of view, than single women, for instance, because they know 
ǁŚĞƌĞƚŚĞǇ ?ƌĞŐŽŝŶŐ ?ƚŚĞǇŬŶŽw what they need, they know where to go to (doctor). 
 
Far more commonly, as the second respondent above ends by suggesting, lesbian couples were now 
seen as raising no particular issues at all and, indeed, were more frequently referred to as ideal 
patients, who were generally very well informed, equipped with strong support networks and 
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prepared to be open and honest in discussions with clinic staff.  The following responses, reflecting 
this homonormative ideal,78 were far more typical of the way that staff talked about lesbian couples:  
In reality, actually lesbian couples are very well thought out often before they come. There still is an 
ĂǁĨƵůůŽƚƚŚĞǇŚĂǀĞƚŽƚŚŝŶŬĂďŽƵƚ ?ďƵƚ ?ƚŚĞǇ ?ƌĞŽĨƚĞŶĂũŽǇƚŽǁŽƌŬǁŝƚŚďĞĐĂƵƐĞƚŚĞǇƌĞĂůůǇĚŽƚŚŝŶŬ
about the child ĂŶĚŵĂŶĂŐŝŶŐĚŝĨĨĞƌĞŶĐĞďĞĐĂƵƐĞƚŚĞǇ ?ƌĞĂůƌĞĂĚǇŵĂŶĂŐŝŶŐĚŝĨĨĞƌĞŶĐĞŝŶƚŚĞĨĂĐƚƚŚĂƚ
ƚŚĞŝƌƐĞǆƵĂůŝƚǇŝƐĚŝĨĨĞƌĞŶƚƐŽƚŚĞǇ ?ƌĞŽĨƚĞŶǀĞƌǇ ?ǀĞƌǇǁĞůůƚŚŽƵŐŚƚŽƵƚďƵƚƚŚĞƌĞ ?ƐƐƚŝůůĂůŽƚ of stuff we 
need to discuss (counsellor). 
/ĨǇŽƵůŽŽŬĂƚ^ƵƐĂŶ'ŽůŽŵďŽŬ ?Ɛ work, the stuff that comes out is lesbian women couples do the best 
parenting. Heterosexual couples do the next best but single women struggle (counsellor). 
 
Single women 
Single women seeking treatment provoked a more complex and varied set of reactions.   The need 
 ‘ŶŽƚƚŽĚŝƐĐƌŝŵŝŶĂƚĞ ?ǁĂƐĨƌĞƋƵĞŶƚůǇǀŽŝĐĞĚĂŶĚ ?ŝŶsome clinics, providing treatment for single women 
raised no particular concerns. In others, however, they attracted particular scrutiny for a range of 
reasons.  First, for a few interviewees, concerns lingered regarding the importance of a suitable male 
role model.   
 
I mean having only one parent is probably not a healthy thing for a child so having only a man or a 
woman as being the parent is probably not healthy. And having, you know, deliberately allowing it to 
be so that women can have children without there even to be a man within that relationship to act as 
the male figure, I just feel is an unhelpful, unhealthy way to behave and it does reflect the society that 
we live in, the  ? ? ? more liberalism that this country ĞǆŝƐƚƐǁŝƚŚŝŶ ?/ƚǁŽƵůĚŶ ?ƚďĞŵǇŵŽƌĂůƐ ?Ƶƚ ?ǇŽƵ
                                                          
78 On the concept of homonormativity, see generally, L. Duggan, The Twilight of Equality?  Neoliberalism, Cultural 
Politics and the Attack on Democracy (Boston: Beacon Press, 2003).    
 
 45 
know, we do recognise and would not withhold treatment from same-sex couples but at the moment 
ǁĞĚŽŶ ?ƚƚƌĞĂƚƐŝŶŐůĞǁŽŵĞŶ.  I will still have some anxieties about the lack of a male in that sort of 
ĐŚŝůĚ ?ƐůŝĨĞ(doctor).79 
 
Second, and more prevalent, were a range of worries regarding whether single women had thought 
through the financial implications of having a child, the level of support needed from family and friends 
and their own ability to cope.80  The subtle change made to the Code of Practice following consultation, 
whereby a need to talk about broader support networks was not required as a part of the routine 
welfare assessment but was triggered only on the basis of another concern being raised during that 
process, appeared not to have informed the practice at these clinics.  
  
[We discuss] ǁŚĞƚŚĞƌŽƌŶŽƚƚŚĞǇ ?ƌĞ ŝƐŽůĂƚĞĚŝŶƚŚĞŝƌƌĞůĂƚŝŽŶƐŚŝƉŽƌǁŚĞƚŚĞƌƚŚĞǇ ?ǀĞŐŽƚƐƵƉƉŽƌƚŝǀĞ
ĨƌŝĞŶĚƐ ?ǁŚĞƚŚĞƌƚŚĞǇ ?ǀĞŐŽƚĨĂŵŝůǇƌŽund about, and those kind of things, so ƚŚĂƚƚŚĞǇ ?ƌĞƐƵƉƉŽƌƚĞĚ
enough (doctor). 
 
[Single women] have to see the counsellor.  SŚĞ ŚĂƐ ƚŽ ůŽŽŬ Ăƚ ǁŚĞƚŚĞƌ ƚŚĞǇ ?ǀĞ ŐŽƚ ƚŚĞŝƌ coping 
mechanisms, ƚŽŵĂŬĞƐƵƌĞƚŚĞǇ ?ǀĞŐŽƚƐƵƉƉŽƌƚmechanisms and things like that (nurse). 
 
                                                          
79 The treatment of single women at this clinic was not possible in any case, as it did not offer donor insemination 
services.   
 
80 While we have no space here to develop this point, the concern that women may not have adequately thought 
through their choices resonates with a broader literature on medical paternalism with regarĚ ƚŽ ǁŽŵĞŶ ?Ɛ
ŵĞĚŝĐĂůĚĞĐŝƐŝŽŶŵĂŬŝŶŐ ?^ƉĞĐŝĨŝĐĂůůǇŽŶƚŚĞŝƐƐƵĞŽĨǁŽŵĞŶ ?ƐŝƌƌĂƚŝŽŶĂůŝƚǇŝŶƚŚĞĐŽŶƚĞǆƚŽĨĂĐĐĞƐƐŝŶŐŝŶĨĞƌƚŝůŝƚǇ
ƚƌĞĂƚŵĞŶƚ ƐĞƌǀŝĐĞƐ ? ƐĞĞ > ? <ŽĐŚ ?  ‘/s&  W  ZĂƚŝŽŶĂů ŚŽŝĐĞ ? ?  ? ? ? ? ? ?  ?Reproductive and Genetic Engineering: 
International Journal of Feminist Analysis 235. 
 
Commented [S1]: :ĂŶ PŝƐƚŚŝƐĨŽŽƚŶŽƚĞƌŝŐŚƚ ?/ ?ŵũƵƐƚǁŽŶĚĞƌŝŶŐ
ŚŽǁƚŚĞǇƚƌĞĂƚůĞƐďŝĂŶĐŽƵƉůĞƐŝĨƚŚĞǇĚŽŶ ?ƚĚŽ/ ?
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This raises the possibility that some women who do not have a male partner will be, as Blyth et al put 
ŝƚ ? ‘ĐŽƵŶƐĞůůĞĚ ŽƵƚ ?,81 deciding not to proceed with treatment in the light of their discussions with clinic 
staff.  For example, one counsellor told us:  
I really want them to find out the actual practical realities of childcare costs and, after two sessions with 
me, this girl who was adamant she had to be treated next month, sort of dropped out because she said 
ƐŚĞũƵƐƚĐĂŶ ?ƚĂĨĨŽƌĚ to do it, she ŚĂĚŶ ?ƚƚŚŽƵŐht about this, that, the other. 
/ŶĚŝƐĐƵƐƐŝŶŐƐŝŶŐůĞǁŽŵĞŶ ?ƐĂďŝůŝƚǇƚŽĐŽƉĞ ?ƚŚĞ ŝĚĞĂŽĨ ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?often took on its own, 
very different meaning from that provided in the Code of Practice.82  We noted above, that the reform 
                                                          
81 dŚĞ ƉŽƐƐŝďŝůŝƚǇ ŽĨ  ‘ĐŽƵŶƐĞůůŝŶŐ ŽƵƚ ? ŝƐ ƌĂŝƐĞĚ ďǇ  ? ůǇƚŚ ? s ? Ƶƌƌ ? ĂŶĚ  ? &ĂƌƌĂŶĚ  ‘tĞůĨĂƌĞ ŽĨ ƚŚĞ ŚŝůĚ
ƐƐĞƐƐŵĞŶƚƐŝŶƐƐŝƐƚĞĚŽŶĐĞƉƚŝŽŶ PĂ^ŽĐŝĂůŽŶƐƚƌƵĐƚŝŽŶŝƐƚWĞƌƐƉĞĐƚŝǀĞ ? ? ? ? ? ? ? ? ? ? ? ? PJournal of Reproductive 
and Infant Psychology 31, 32.  They note that the potential for counselling to perform this dissuasive function 
was intended by at least one parliamentarian active in the introduction of the 1990 Act: Lord Mackay told 
WĂƌůŝĂŵĞŶƚ ƚŚĂƚ P  ‘ ?ǁ ?ŝƚŚ ƚŚĞĐŚŝůĚĂŶĚǁĞůĨĂƌĞĂŵĞŶĚŵĞŶƚƐǁĞŚĂǀĞ ũƵƐƚĚŝƐĐƵƐƐĞĚ ƚŚĞƌĞ ŝƐĂ ůŝŬĞůŝŚŽŽĚ ƚŚĂƚ
through counselling and discussion with those responsible for treatment [women without a partner] may be 
dissuaded from having children once they have fully considered the implications of the environment into which 
ƚŚĞŝƌĐŚŝůĚǁŽƵůĚďĞďŽƌŶŽƌŝƚƐĨƵƚƵƌĞǁĞůĨĂƌĞ ? ?ŝďŝĚ ? ? 
82 EŽƚǁŝƚŚƐƚĂŶĚŝŶŐƚŚĞĨĂĐƚƚŚĂƚĂŶĂďďƌĞǀŝĂƚĞĚǀĞƌƐŝŽŶŽĨƚŚĞŽĚĞ ?ƐĚĞĨŝŶŝƚŝŽŶŝƐŐŝǀĞŶŝŶƚŚĞ,& ‘tĞůĨĂƌĞŽĨ
ƚŚĞŚŝůĚ PƉĂƚŝĞŶƚŚŝƐƚŽƌǇĨŽƌŵ ? ?ǁŚŝĐŚǁĂƐǁŝĚĞůǇŝŶƵƐĞŝŶĐůŝŶŝĐƐ ?dŚĞĨŝƌƐƚƋƵĞƐƚŝŽŶƚŽďĞĂŶƐǁĞƌĞĚďǇƚŚĞĐůŝŶŝĐ
ƐƚĂĨĨĂƐŬƐ P ‘ ?ŝ ?ƐƚŚĞƌĞĂŶǇĐŽŶĐĞƌŶƚŚĂƚƚŚĞƉƌŽƐƉĞĐƚŝǀĞƉĂƌĞŶƚƐŵĂǇŶŽƚďĞƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚƐ ?ŝĞ ?ƚŚĂƚƚŚĞǇƐŚŽǁ
a lack of commitment tŽƚŚĞŚĞĂůƚŚ ?ǁĞůůďĞŝŶŐĂŶĚĚĞǀĞůŽƉŵĞŶƚŽĨƚŚĞƉƌŽƐƉĞĐƚŝǀĞĐŚŝůĚ ? ? ?ŵƉŚĂƐŝƐŝŶŐƚŚĂƚ
questions of support networks should only become relevant where a concern has been raised through one of 
ƚŚĞƌŝƐŬĨĂĐƚŽƌƐůŝƐƚĞĚĂďŽǀĞ ?ƚŚĞĨŽƌŵƚŚĞŶĂƐŬƐ ‘/Ĩyes, please specify if and how the wider family and social 
ŶĞƚǁŽƌŬƐǁŝƚŚŝŶǁŚŝĐŚƚŚĞĐŚŝůĚǁŝůůďĞƌĂŝƐĞĚŚĂǀĞďĞĞŶƚĂŬĞŶŝŶƚŽĂĐĐŽƵŶƚ ? ?ĞŵƉŚĂƐŝƐŝŶŽƌŝŐŝŶĂů ? ?dŚĞĨŽƌŵŝƐ




of the law appeared to have had no clear impact on practice.  Specifically, it is noteworthy that the 
ƚĞƌŵ ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?ǁĂƐŶŽƚĐŝƚĞĚĂƐĂƐŝŐŶŝĨŝĐĂŶƚƉŽŝŶƚŽĨƌĞĨĞƌĞŶĐĞŝŶĚĞĐŝƐŝŽŶŵĂŬŝŶŐĂŶĚ ?
where it was used, it was understood in quite different ways from that intended by the legislator and 
regulator.  Insofar as respondents had any view on what was meant by the term (and many did not), 
the clearest opinion was that it applied particularly to same-sex couples and single women, perhaps 
because it was considered as a direct replacement for the old wording that explicitly categorised these 
two groups as requiring additional input regarding their future parenting:83 
 
/ ?ŵŶŽƚƐƵƌĞǁŚĂƚƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐŝƐ.  I think a male figure that, that a child might relate to because 
 ? ? ?I think it is important that they are aware of the, the differences and the different relationships that 
might develop and the communication, I think, is often different with men and women for a child.  
Maybe  ‘supportive parenting ?ŝs not the right word  ? ?Kƌ ?ŵĂǇďĞŝƚŝƐƚŚĞƌŝŐŚƚǁŽƌĚďĞĐĂƵƐĞ/ĚŽŶ ?ƚ
know what other term there would be ďƵƚŝƚ ?ƐƵƉďƌŝŶŐŝŶŐŽĨƚŚĞĐŚŝůĚ ?ŝƐŶ ?ƚŝƚ ?ĂŶĚƌĞĐŽŐŶŝƐŝŶŐƚŚĂƚŝĨ  ?
ŝĨŝƚ ?ƐĂƐŝŶŐůĞǁŽŵĂŶŽƌĂ same-sex couple that, that to give a child an all-round life experience and 
whatever else that they need to be aware of the role of men in society and relationships, I guess (PR). 
 
/ŵƵƐƚĂĚŵŝƚ/ĚŽŶ ?ƚƵƐĞƚŚĂƚ [term], but I would cerƚĂŝŶůǇƵƐĞƚŚĞǁŽƌĚ ‘ƐƵƉƉŽƌƚ ? P ‘ŝs this child going to 
be well supported by friends and are you going to be supported by friends and relatives? What would 
happen if you were ill? Who would then support the child and would help them go to school? What 
ŚĂƉƉĞŶƐ ŝĨǇŽƵ ĨŝŶĚǇŽƵ ?ƌĞ ŝŶan accidĞŶƚĂŶĚǇŽƵ ůŽƐƚĂ ůĞŐ ? ?zou know ?  ‘what if, what if, what if ? ?
(doctor). 
 
                                                          
83 Interestingly, this was also the case for Phil Willis MP (now Lord Willis), who played a very significant role in 
the reform process, and who suggested that ŚĞ ƚŚŽƵŐŚƚ ŵŽƐƚ DWƐ ƵŶĚĞƌƐƚŽŽĚ  ‘ƐƵƉƉŽƌƚŝǀĞ ƉĂƌĞŶƚŝŶŐ ? ĂƐĂ
 ‘ŵŽĚĞƌŶǁĂǇŽĨƚĂůŬŝŶŐĂďŽƵƚƚŚĞƚƌĂĚŝƚŝŽŶĂůĨĂŵŝůǇ ? ?^ĞĞDĐĂŶĚůĞƐƐĂŶĚ^ŚĞůĚŽŶ ?ĂďŽǀĞŶ ? ? ? ? ? ? 
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It thus emerged as relatively common for supportive parenting to be interpreted as requiring 
supported parenting, with single women requiring additional, careful assessment to establish that 
ƚŚĞǇŚĂĚŝŶƉůĂĐĞ ‘ŶĞƚǁŽƌŬƐŽĨƐƵƉƉŽƌƚ ?.   
Third, ĐŽŶĐĞƌŶƐǁĞƌĞĞǆƉƌĞƐƐĞĚďǇĂŶƵŵďĞƌŽĨĐůŝŶŝĐƐƚĂĨĨƌĞŐĂƌĚŝŶŐƐŝŶŐůĞǁŽŵĞŶ ?ƐŵŽƚŝǀĂƚŝŽŶĨŽƌ
seeking sole parenthood, with this sometimes being framed in terms of an anxiety regarding whether 
the wŽŵĂŶ ?ƐƐŝŶŐůĞƐƚĂƚƵƐŝƚƐĞůĨŵŝŐŚƚƌĞĨůĞĐƚƐŽŵĞďƌŽĂĚĞƌŝƐƐƵĞǁŝƚŚŚĞƌĂďŝůŝƚǇƚŽĨŽƌŵƌĞůĂƚŝŽŶƐŚŝƉƐ ?
These counsellors commented: 
/ĨƚŚĞǇŚĂǀĞŶ ?ƚŚĂĚĂƐĞƌŝŽƵƐƌĞůĂƚŝŽŶƐŚŝƉĨŽƌĂnumber of years, I will sort of wonder why. You know, is 
there a commitment issue? You know, a baby is for life, like the dog is for life, not just for Christmas. 
And what does a child mean for them? Why do they want a child? 
You have to look at motivation for having children. We have had cases where a single woman has been 
ŵŽƚŝǀĂƚĞĚ ƚŽ ĐŽŵĞ ƚŽ ƵƐ ƚŽŚĂǀĞ Ă ĐŚŝůĚ ďĞĐĂƵƐĞ ? ŶŽƚ ĨŽƌ ƚŚĞ ƐĂŬĞ ŽĨ ŚĂǀŝŶŐ Ă ĐŚŝůĚ ?ďƵƚ ƌĞĂůůǇ ŝƚ ?Ɛ
transpired that they would move into better social housing if they had a child and things like that, you 
know, so it ?ƐůŽŽŬŝŶŐĂƚƚŚĞŵŽƚŝǀĂƚŝŽŶ ? 
Finally, while ƚŚĞ ‘ƉƌĞƐƵŵƉƚŝŽŶƚŽƚƌĞĂƚ ?ƉƌŝŶĐŝƉůĞƌĞƐŽŶĂƚĞĚƐƚƌŽŶŐůǇǁŝƚŚƉƌĂĐƚŝĐĞ, it was nonetheless 
subject to ambivalence. It is noteworthy that, notwithstanding a clear liberalisation of attitudes, 
ǁŽƌƌŝĞƐƌĞŐĂƌĚŝŶŐĂ ‘ƐĞŶƐĞŽĨĞŶƚŝƚůĞŵĞŶƚ ?ĂŶĚĐŽŶƐƵŵĞƌŝƐƚĂƚƚŝƚƵĚĞƚŽƚƌĞĂƚŵĞŶƚǁĞƌĞƉĂƌƚŝĐƵůĂƌůǇ
expressed regarding single women and the clearest illustrations of it that we were given involved, 
respectively, a same-sex couple and two single women.  Here, insofar as lesbian patients were not 
merely seeking the alleviation of social infertility but were approaching the clinic in an apparently 
more  ‘consumerist ? way, they fell short of the homonormative ideal: we were told of staff discomfort 
regarding one female couple requesting simultaneous pregnancies.  This reflects an ambiguity long 
present in this area and captured in the idea of infertility  ‘ƚƌĞĂƚŵĞŶƚƐĞƌǀŝĐĞƐ ? PǁŚŝůĞŽƵƌŝŶƚĞƌǀŝĞǁs 
revealed that staff recognised social infertility as creating a real need and were happy                                                            
to offer treatment for it, the above example reflects a concern regarding the provision of a service to 
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enable patients to build a family in the way, and at the time, that they chose.  Further, two of our 
respondents told us of planned  ‘ǀŝƌŐŝŶďŝƌƚŚƐ ? ?84 each of which raised serious concerns for the staff 
involved. One explained:  
 ?EĞĞĚŝŶŐƚŽƉƌŽǀĞ ‘ƐĞƌŝŽƵƐŚĂƌŵ ? ?ŝƐǀĞƌǇƐƚƌŽŶŐ ?ŝƐŶ ?ƚŝƚ ?tĞŚĂĚĂƉĂƚŝĞŶƚǁŚŽǁĂƐĂǀŝƌŐŝŶ ?ǁŚŽǁƌŽƚĞ
ƚŽƵƐ ƚŽŚĂǀĞƚƌĞĂƚŵĞŶƚĂŶĚƐŚĞ ?Ě ŝĚĞŶƚŝĨŝĞĚƚŚĞŵĂŶƚŚĂƚƐŚĞǁĂŶƚĞĚƚŽďĞƚŚĞ ĨĂƚŚĞƌ ?^ŚĞŚĂĚŶ ?ƚ
ĂĐƚƵĂůůǇƐƉŽŬĞŶƚŽƚŚĂƚŵĂŶ ?ƐǁŝĨĞ ?tĞŶĞǀĞƌĞǀĞŶŐŽƚ as far as treating this woman  ? ? ? ? What sort of 
impression are you giving to give to a 14/15 year old [child born following treatment] ǁŚŽ ?ƐĚŝƐĐŽǀĞƌŝŶŐ
their sexuality  ? ? ? if you are a virgin, you know? I appreciate that might not be  ‘serious harm ? in terms 
ŽĨƉŚǇƐŝĐĂůĂďƵƐĞďƵƚŝƚ ?ƐŶŽƚĂŚĞĂůƚŚǇĂƚƚŝƚƵĚĞƚŽƐĞǆƵĂůŝƚǇ ?nurse). 
Finally, it is also worth noting one important consequence of the consensus that all patients making 
use of donated gametes should receive counselling: while single women and lesbian couples may no 
longer ƌĂŝƐĞǁŝĚĞƐƉƌĞĂĚĐŽŶĐĞƌŶƐƌĞŐĂƌĚŝŶŐ ‘ĨĂŵŝůǇĨŽƌŵ ?, it would thus be exceptional for them not 
to be required to undergo counselling (along with others intending to conceive via donation).  In this 
sense, these groups are automatically included within the cohort of patients who continue to attract 
a higher level of scrutiny and support, albeit again for different and more complex reasons than a 
ĐŽŶĐĞƌŶǁŝƚŚƚŚĞůĂĐŬŽĨĂƐƵŝƚĂďůĞ ‘ĨĂƚŚĞƌĨŝŐƵƌĞ ?ŝŶƚŚĞƐŽĐŝĂůĨĂŵily unit.   
 
In her study of the early implementation of s.13(5), Douglas found that treatment decisions were 
made on the basis of appropriate family form, often reflecting ƚŚĞ ‘personal whim of the clinician in 
ĐŚĂƌŐĞ ?ĂŶĚ limiting ƚƌĞĂƚŵĞŶƚ ƚŽ  ‘ƚŚŽƐĞƉĞŽƉůĞǁĞ ?ĂƐ Ă ƐŽĐŝĞƚǇ ? ƚŚŝŶŬĂƌĞǁŽƌƚŚǇŽĨƉĂƌĞŶƚŚŽŽĚ ?
(primarily on the basis of relationship status).85   Some twenty years on, our study has revealed a very 
                                                          
84 This provides an interesting echo of concerns widely voiced at the time of the introduction of the 1990 Act, 
see: Cooper and Herman, above n 77. 
 
85 G. Douglas (1993), above n. 39, 69 and 55.  See also Douglas (1992), n 39; Blyth, Burr and Farrand above n 81. 
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different picture, with a rejection of group exclusions, a larger number of clinic staff involved in 
treatment decisions, and a sustained focus on considerations of child welfare and future parenting 
ability.  Single women nonetheless continue to be perceived as a problematic group within this 
process. While a desire to avoid diƐĐƌŝŵŝŶĂƚŝŽŶǁĂƐĐůĞĂƌ ? ŝƚ ŝƐŶŽƚƉŽƐƐŝďůĞƚŽ ůĞŐŝƐůĂƚĞĂǁĂǇƐƚĂĨĨ ?Ɛ
emotional reactions to patients and the values which they bring to their work, which will, inevitably, 
also reflect working practices developed under earlier law.   This results in a more subtle and nuanced 
problematisation of single women, involving not a group exclusion but the occasional emergence of 
one or more of a set of concerns regarding support mechanisms, ability to cope, motivation for 
parenting, ability to sustain a loving relationship, likely quality of future parenting given these other 
factors, and an occasional ƉŽŽƌůǇĚĞĨŝŶĞĚƐĞŶƐĞŽĨƚŚĞƌĞƐŝŵƉůǇďĞŝŶŐƐŽŵĞƚŚŝŶŐ ‘ĂďŝƚŽĚĚ ?ĂďŽƵƚƚŚĞ
woman seeking sole parenthood.  Further, as noted above, women who presented as being in a series 
ŽĨƌĞůĂƚŝŽŶƐŚŝƉƐŽƌĂƌĞůĂƚŝŽŶƐŚŝƉƚŚĂƚǁĂƐŶŽƚ ‘ƐƚĂďůĞ ?ǁĞƌƐĞĞŶĂƐƉĂƌƚŝĐƵůĂƌůǇƉƌŽďůĞŵĂƚŝĐ ?dŚĞƐĞ
rather different grounds for concern bolstered a need for greater scrutiny and underpinned 
acceptance of the specific expertise of counsellors in the assessment process.    
Conclusion 
 
Earlier studies have suggested that regulation is only fully effective ǁŚĞƌĞ ŝƚ ŝƐ  ‘ŝŶƐƚŝƚƵƚŝŽŶĂůŝǌĞĚ ? ?
becoming part of the internal morality of an organization.86  While many of our interviewees were 
unhappy about specific aspects of the welfare assessment process, all took it seriously as a significant 
shared professional responsibility, representing far more than a form-ĨŝůůŝŶŐ ? ‘ƚŝĐŬ-ďŽǆ ?ĞǆĞƌĐŝƐĞ ? In this 
sense, ƐĞĐƚŝŽŶ  ? ? ? ? ? ĐĂŶďĞĐůĂŝŵĞĚĂƐ Ă ƐŝŐŶŝĨŝĐĂŶƚ ƐƵĐĐĞƐƐ ?ǁŝƚŚĂ ƐŚĂƌĞĚ  ‘ƌĞŐƵůĂƚŽƌǇĐŽŵŵƵŶŝƚǇ ?
                                                          
 
86 See generally, J. Black, above n 20, 182. 
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ŽƉĞƌĂƚŝŶŐĂƚĂ  ‘ĚĞĞƉůĞǀĞů ? ?87  Clinic staff share both a strong normative commitment to the values 
underpinning the legislation and a collective vision of how conflicts and trade-offs between those 
values should be addressed.  Notably, this involves a key role for the Person Responsible in driving 
welfare assessment decisions, the exchange of views and building of consensus in multidisciplinary 
team meetings, and a central role for counsellors in investigating and managing complex cases. Across 
the sector, we equally found an important shared frustration at the lack of external support (from the 
HFEA, social services and other agencies) that might allow treatment to ƉƌŽĐĞĞĚŝŶ ‘ŚĂƌĚĐĂƐĞƐ ? ?This 
ŝƐĨĂƌĨƌŽŵƚŚĞƉŝĐƚƵƌĞŽĨĐůŝŶŝĐŝĂŶƐŽƉĞƌĂƚŝŶŐŽŶĂ ‘ƉĞƌƐŽŶĂůǁŚŝŵ ?described in the early 1990s.88   
 
Within this broad brushstroke, a complex picture emerged regarding the application of law in practice, 
with important limits to its influence on decision-making.  Written norms cannot serve directly to 
translate even the clearest of Parliamentary intentions into practice: they require interpretation by 
human beings who are influenced by a range of other factors, including personal morality, emotional 
reactions, economic constraints, other competing norms, and the residue of practices and beliefs 
developed under earlier regulation ?ŶĚǁŚŝůĞƚŚĞƌĞŵŽǀĂůŽĨƚŚĞ ‘ŶĞĞĚĨŽƌĂĨĂƚŚĞƌ ?ĨƌŽŵƚŚĞůĂǁ
may have been heard as imposinŐ Ă ƌĞƋƵŝƌĞŵĞŶƚ  ‘ŶŽƚ ƚŽ ĚŝƐĐƌŝŵŝŶĂƚĞ ? ? WĂƌůŝĂŵĞŶƚ ?Ɛ ŝŶƚĞŶƚŝŽŶ ŝƐ
ƐŝŐŶŝĨŝĐĂŶƚůǇůĞƐƐĐůĞĂƌŝŶƚŚĞƚĞƌŵĐŚŽƐĞŶƚŽƌĞƉůĂĐĞŝƚ ?/ŶĚĞĞĚ ?ŝƚŝƐƉŽƐƐŝďůĞƚŚĂƚ ‘ƐƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?
came to be adopted precisely because of its ability to mean different things to different people.89  
                                                          
87 ibid, 178.  
88 As suggested by Douglas, n 85. 
 
89 The differences in the definition given by the Government and the understanding of MPs involved in the 
reform is explored in McCandless and Sheldon, above n 1.  They contrast the views of two parliamentarians, 
who had each been very active in the discussions leading to reform.  As noted above, while Phil Willis, MP (chair 
of the pre-legislative scrutiny committee which examined the draft legislation) suggested that most MPs 
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Certainly, for our interviewees, the term was either not used or was understood in ways that sharply 
diverged from the definition provided in the Code of Practice.  Notwithstanding the very significant 
Parliamentary time devoted to revision of section 13(5), then, this specific change to its wording 
appears to have had no real impact on clinical practice. Rather, the most significant changes to the 
ŽĚĞ ŽĨ WƌĂĐƚŝĐĞ ?Ɛ ŐƵŝĚĂŶĐĞ ŽŶ ƐĞĐƚŝŽŶ  ? ? ? ? ? ƉƌĞĚĂƚĞĚƚŚĞ  ? ? ? ? ƌĞĨŽƌŵ ? ĂŶĚ Ă ŶƵŵďĞƌ ŽĨ ŽƵƌ 
interviewees suggested that both statute and Code had changed in line with clinical practice, rather 
than vice versa.  None reported any significant change to their own practice as a result of the reform.   
 
The fact that our respondents believed that the evolution of clinical practice had prefigured, and 
perhaps even driven, legal reform is also interesting.  The HFEA replaced an earlier, self-regulatory 
body, with practitioners having been amongst the most vocal of those calling for regulation to be put 
on a statutory basis.90  The 1990 Act clearly made a significant difference to the sanctions available to 
the regulatory body, albeit that these are seldom used.91  However, in terms of drivers of change to 
                                                          
ƵŶĚĞƌƐƚŽŽĚƚŚŝƐƉŚƌĂƐĞĂƐĂ ‘ŵŽĚĞƌŶǁĂǇŽĨƚĂůŬŝŶŐĂďŽƵƚƚŚĞƚƌĂĚŝƚŝŽŶĂůĨĂŵŝůǇ ? ?ƚŚŝƐƵŶĚĞƌƐƚĂŶĚŝŶŐǁĂƐƐƚƌŽŶŐůǇ
rejected by Baroness Ruth Deech (a former chair of the HFEA as well as a very active participant in debates 
around the reform) ?ĞĞĐŚŶŽƚĞĚ P ‘ƚŚĞ ?ǁŽƌĚ ? “ƐƵƉƉŽƌƚŝǀĞ ?ǁĂƐĂŶŝŶĚŝĐĂƚŝŽŶƚŚĂƚǇŽƵǁĞƌĞŶŽůŽŶŐĞƌŐŽŝŶŐƚŽ
need two-parentƐůĞƚĂůŽŶĞĂĨĂƚŚĞƌĂŶĚĂŵŽƚŚĞƌ ? ? ? “^ƵƉƉŽƌƚŝǀĞƉĂƌĞŶƚŝŶŐ ?ŝƐĂďƐŽůƵƚĞůǇƌƵďďŝƐŚ ?ǁŚĂƚĚŽĞƐŝƚ
ŵĞĂŶ ? ?
90 The Voluntary Licensing Authority was set up in 1985 by the MRC and RCOG.  It later changed its name to the 
Interim Licensing Authority as a way of signalling the need for statutory body to take over its work.  The VLA 
issued a code of practice, invited all centres to submit for licensing, committed to visit each centre before a 
license was granted, and reported to the MRC and RCOG, see: VLA (1986) First Report of the Voluntary Licensing 
Authority (London, VLA, 1986). 
91 Lee and Morgan note that this is not ŶĞĐĞƐƐĂƌŝůǇĂďĂĚƚŚŝŶŐ ?ĐŝƚŝŶŐ^ƚĂŶůĞǇĚĞ^ŵŝƚŚ ?ƐĐŽŵĞŶƚ ƚŚĂƚ one 
should not judge a watchdog by the number of people that it bites, n 4, 142. 
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the regulation, differences between the operation of the earlier, self-regulatory model and the current 
statutory one may be subtle at times, with a strong role for professional practice also present in driving 
the evolution of regulatory norms in the context of the latter.  The picture that emerges is one of a 
continual dialogue between the regulator and the regulated, with law in this context closely 
dependent on scientific opinion and clinical understandings of best practice.92   
 
We found some evidence in support of the view that, in balancing the competing values within the 
ůĞŐŝƐůĂƚŝŽŶ ? ƚŚĞ ,& ?Ɛ ƐƚĂŶĐĞ ŵŝŐŚƚ ďĞ ĐŚĂƌĂĐƚĞƌŝƐĞĚ ďǇĂ ŵŽƌĞ ƉƌŽŶŽƵŶĐĞĚ ĨŽĐƵƐ ŽŶ ŶŽŶ-
discrimination, with clinic staff placing proportionately greater weight on the welfare of the child.  
However, this is no more than a difference of emphasis.  The most marked wrinkles in the 
implementation of the regulation rather emerged where it was most clearly in tension with, or was 
competing for attention alongside, other influences.  Law does not operate within a vacuum and 
where the welfare assessment functions alongside assessment for NHS funding eligibility, then it 
would be surprising if there is no interaction between the two processes.  The more intrusive lines of 
questioning no longer routinely required under the welfare assessment remain widespread where 
there is a need to assess for NHS funding eligibility.  And we found a common lack of clarity regarding 
whether questions were asked in order to address welfare or funding eligibility concerns and some 
seepage of information obtained in one context being treated as relevant in the other.  Further, such 
seepage is inevitably exacerbated where clinics do not have different staff to provide counselling and 
to perform the welfare assessment, as recommended by the HFEA, yet many clinics rely heavily on the 
same counsellor or counsellors to perform multiple functions.     
                                                          
 
92 Lee and Morgan, ibid, 141. 
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Debate regarding section 13(5) has historically been dominated by concerns regarding the deliberate 
ĐƌĞĂƚŝŽŶ ŽĨ  ‘ĨĂƚŚĞƌůĞƐƐ ĨĂŵŝůŝĞƐ ? ? tŚŝůĞ ǁĞfound a very small number of instances where lesbian 
couples were thought still to merit greater scrutiny than heterosexual ones, this was exceptional. 
Rather, those lesbian couples who have taken on the homonormative ideals of carefully planned 
parenthood, with responsibilities shared in a stable relationship and a solid support network, are seen 
as particularly good  W indeed, for some, the very best  W patients.  Further, with it impossible to deny 
the involvement of a third party to a future child, lesbian couples are more likely to conform to 
dominant norms around the need for transparency regarding the circumstances of conception. 
A more complex picture emerged around single women, with lingering concerns in some clinics 
regarding the lack of a suitable male role model for their children, and  W more commonly  W issues 
raised regarding their ability (financial and otherwise) to cope with a child and their motivation for 
parenting.  Specific concerns were expressed regarding women who, over time, presented with more 
ƚŚĂŶŽŶĞƉĂƌƚŶĞƌĂŶĚǁŚŽǁĞƌĞƚŚƵƐĨĞůƚŶŽƚƚŽŽĨĨĞƌĂ ‘ƐƚĂďůĞ ?ĨĂŵŝůǇůŝĨĞĨŽƌĂĐŚŝůĚ.  Single women 
and lesbian couples will, by virtue of the treatments sought, invariably attract a higher level of 
attention than many other patients, given that they (like some heterosexual couples) will almost 
certainly be expected to undergo implications counselling before being offered donated gametes.    
DĂŬŝŶŐƐƵĐŚĐŽƵŶƐĞůůŝŶŐŵĂŶĚĂƚŽƌǇŽƌƉƌĞƐĞŶƚŝŶŐŝƚĂƐ ‘ĂŶŽĨĨĞƌƚŚĂƚƚŚĞǇĐĂŶ ?ƚƌĞĨƵƐĞ ?ǁĂƐƚŚĞŵŽƐƚ
clearly sustained departure that we found between clinical practice, on the one hand, and the letter 
and spirit of the revised regulatory framework, on the other.  This deviation was underpinned by a 
powerful shared sense of the complex issues raised by gamete donation and the idea that the 
responsible parent is one who chooses to disclose to her or his children at an appropriate time and in 
an appropriate way, a view that has become a near orthodoxy within the sector.  Further, we found 
some instances of an unwillingness to disclose being treated as a welfare concern. 
In sum, our analysis suggests that while access to infertility treatment services has become less 
restricted over the lifetime of the 1990 Act (with most of this evolution taking place prior to the 2008 
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reforms), patients seeking infertility treatment services are still subject to a level of scrutiny, with  
power operating through the clinical encounter in subtle and complex ways.  This is not primarily 
through refusals to treat certain groups, though awareness of the possibility of refusal will almost 
certainly have a chilling effect on who presents for treatment and may potentially impact on what 
information patients are willing to share.  At the extreme, patients may eǀĞŶďĞ ‘ĐŽƵŶƐĞůůĞĚŽƵƚ ?ŽĨ
the treatment process.  Beyond this, scrutiny operates through ideas of appropriate parenting 
deployed by clinic staff who share a keen sense of responsibility for the future child to be born as a 
result of their intervention.  While this might sometimes appear to go beyond the strictures of the 
regulation, law does not merely leave open a space for such scrutiny: it mandates it.  Rather than 
attempting to restrict access to treatment services to certain categories of patient, section 13(5) 
explicitly relies on the deployment of clinical discretion as a way of mediating political tension around 
ƚŚĞƚŚƌĞĂƚƚŚĂƚƌĞƉƌŽĚƵĐƚŝǀĞƚĞĐŚŶŽůŽŐŝĞƐƉŽƐĞƚŽƚŚĞ ‘ƚƌĂĚŝƚŝŽŶĂůĨĂŵŝůǇ ?ĂŶĚĂĐĐĞƉƚĂďůĞƉĂƌĞŶƚŝŶŐ ?93  
Where discretion is left to be exercised at the clinical level, it should not come as a surprise if that 
discretion is so exercised, nor that the precise manner of such exercise is not susceptible to precise 
regulatory control.   
                                                          
93 An amendment seeking to criminalise the treatment of unmarried women, introduced by Lady Saltoun of 
Abernethy, only narrowly failed in the House of Lords: HL Deb vol 515 col 787 6 Feb 1990. 
